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I am the Chief Operating Officer of SoundExchange, Inc. ("SoundExchange"). I have

held this position since July 2001. Before I became Chief Operating Officer, I served as

SoundExchange's Senior Director ofData Administration, beginning in November 1999. Prior

to that, I worked as a database and technology consultant for the Recording Industry Association

ofAmerica, Inc. ("RIAA") for seven years. There, I developed the software for the certification

system for Gold, Platinum and Multi-platinum record sales, and created the royalty distribution

system for the Alliance ofArtists and Recording Companies ("AARC").

My responsibilities as SoundExchange's Chief Operating Officer include overseeing the

collection and distribution of royalty payments for the performance of sound recordings on

webcast, cable, and satellite services, including the services at issue in this proceeding. In this

capacity, I supervise SoundExchange staff who receive royalty payments from licensees,

determine the amounts owed copyright owners and performers, and distribute the royalties to

those individuals and entities. Additionally, I oversee SoundExchange's license compliance



activities, manage its budget, and coordinate its systems requirements, development, and testing.

A statement of experience is attached to my testimony.

OVERVIE%'

am providing this testimony to the Copyright Royalty Board ("CRB") in order to give

the Board background on how SoundExchange collects and distributes royalties. I previously

testified in the CRB's proceeding to set rates and terms for webcasting for the 2006-2010 license

period, Docket No. 2005-1 CRB DTRA. SoundExchange is submitting that testimony and all

related exhibits as designated testimony in this proceeding pursuant to 37 C.F.R. f 351.4(b)(2).

Rather than repeat that testimony, I reaffirm and incorporate it here, as the central points I made

in that testimony apply with equal force in this proceeding.

I am also submitting this testimony to request that SoundExchange remain the sole

collection and distribution agent, to express my view that the existing regulations should be

amended to account for the additional issues discussed in my testimony in Docket No. 2005-1

CRB DTRA, and to provide factual support for SoundExchange's position that neither the Sirius-

EchoStar service nor the Capstar service is entitled to the rates available for Preexisting

Subscription Services ("PES").

DISCUSSION

I. SOUNDKXCHANGE'S COLLECTION AND DISTRIBUTION OF ROYALTIES

My written direct testimony in Docket No. 2005-1 CRB DTRA provided an overview of

SoundExchange, a description of its royalty collection and distribution systems, and a discussion

of some of the challenges that SoundExchange faces. It also described the extent of

SoundExchange's royalty distributions to date. As noted above, SoundExchange has designated

that testimony in this proceeding, and I reaffirm it here.



II. A SINGLE COLLECTIVE SHOULD BE DESIGNATED TO COLLECT AND
DISTRIBUTE ROYALTIES.

As a practical matter (and generally as a legal matter as well), SoundExchange (or its

precursor) has operated as the sole collection and distribution agent for royalties under the

Section 112 and 114 licenses. No other collective has filed to participate in this proceeding.

Thus, once again, SoundExchange is the only advocate for copyright owners and performers, and

is the sole entity seeking designation to collect and distribute royalties on their behalf. For the

reasons stated in my written direct testimony in Docket No. 2005-1 CRB DTRA, I believe the

designation of a single collective is preferable to and far more efficient than a multiple agent

system.

III. MODIFICATIONS NEEDED TO LICENSE TERMS

In my testimony in the webcasting proceeding, I recommended a number of changes to

the terms governing the operation of eligible nonsubscription transmission services and new

subscription services. SoundExchange's experience over the past several years demonstrates that

a few of the terms found in 37 C.F.R. Part 262 must be modified to facilitate the prompt, fair and

efficient administration of the statutory licenses. I propose that those same terms be modified in

this proceeding as well in order to promote the statute's overall goal ofproviding fair

compensation to artists and record labels. SoundExchange requests that the CRB modify the

terms accordingly.

I also want to reiterate briefly SoundExchange's long-standing request for census

reporting. SoundExchange has previously submitted extensive comments on recordkeeping and,

in particular, the need for census reporting in response to the Copyright Office's and the Board's

notice and requests for comments in connection with their rulemakings on recordkeeping. I will

not belabor what we have said in those submissions, but I emphasize here that accurate data is



critical to the integrity of the collection and distribution process that I have described above. As

SoundExchange's comments explain, receiving reports ofuse in census form and in a uniform

format is the only way to ensure that copyright owners and performers receive accurate payments

for the use of their sound recordings. In Docket No. RM 2005-2„SoundExchange submitted a

Declaration &om Barry Massarsky, the President of an economic consulting firm, which

discussed some of the inadequacies of sampling that would result in copyright owners and artists

being underpaid. I am attaching that Declaration here as further support in this proceeding. See

SX Ex. 001 DP.

In addition, SoundExchange would like to ensure that the Board makes clear that the

definition of revenues for any of the licenses should include in the base of revenues against

which a percentage is to be applied all revenues "paid or payable." We have had experience with

services not collecting revenues Rom third parties (either as a de facto discount or possibly in

exchange for some other consideration). The result is that some revenue that should be attributed

as part of the revenue base is hidden and thus not counted. That is not fair to artists and record

companies on whose behalf SoundExchange is collecting royalties.





V. THE THP CAPSTAR/DMX SERVICE

I am aware that DMX has not filed a petition to participate in this proceeding.

Nonetheless, if the Board determines as a factual matter in Docket No. 2006-1 CRB DSTRA that

THP Capstar (which apparently recently changed its name to DMX) is not a successor to DMX,

then DMX may be subject to the rates and terms established in this proceeding. In an abundance

of caution, I would like to provide the Board with the following information and to emphasize



that SoundExchange has always taken the position that Capstar is not entitled to the rates

available for Preexisting Subscription Services. See SX Ex. 002 DP (Referral Motion and

Exhibits, May 4, 2006).

In February 2005, one of the specifically identified PES — DMX Music, Inc. — filed a

chapter 11 petition in the United States Bankruptcy Court for the District ofDelaware. In the

Bankruptcy Court, SoundExchange objected to DMX's efforts to assign its PES Compulsory

License, and DMX stated in court that it never intended to assign the license. Id.

Capstar purchased a portion (but not all) ofDMX's assets from the bankruptcy estate. In

doing so, it (1) denied that it was a successor to DMX, (2) specifically excluded the PES

Compulsory License from the list ofobligations it was assuming, and (3) disclaimed any

responsibility for the approximately $2.6 million in statutory royalties that DMX owed to

SoundExchange. Id. Portions of the record in the bankruptcy proceeding are included in SX Ex.
(

002 DP.

After purchasing those assets and denying DMX's liabilities, Capstar then reversed

course and filed a Notice ofUse of Sound Recordings Under Statutory License with the

Copyright Office, claiming eligibility for the PES Compulsory License. Capstar also filed a

Notice of Intent to Participate in Docket No. 2006-1 CRB DSTRA, again claiming that it was a

PES. Id.

SoundExchange has consistently informed Capstar that it believes that Capstar is not a

successor to DMX and not entitled to the rates available for Preexisting Subscription Services. I

am attaching as an exhibit letters that SoundExchange has sent to Capstar in which

SoundExchange repeatedly made its position very clear and expressly reserved its rights and the

rights of its copyright owner members to pursue claims against Capstar/DMX for improperly



claiming the benefits of a Preexisting Subscription Service. See SX Ex. 101 DR

(correspondence).

CONCLUSION

SoundExchange has developed an effective and efficient mechanism for accomplishing

the enormous task of collecting and distributing royalties for the hundreds of millions of sound

recordings performed annually under Sections 112(e) and 114 of the Copyright Act. To

maximize that distribution ofroyalties, SoundExchange should remain the sole collection and

distention agent. The existing regulations should also be amended to account for the additional

issues discussed in my testimony in Docket No. 2005-1 CRB DTRA. In addition, neither the

Sirius-EchoStar service nor the Capstar service is entitled to the rates available for Preexisting

Subscription Services.



I declare under penalty of perjury that the foregoing testimony is true and correct to the

best of my knowledge and belief.

Date:
Barrie Kessle
I
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Ms. Kessler brought over 16 years of database design and integration to
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statutory license granted by the Digital Performance Right in Sound Recordings
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Prior to SoundExchange, she served as Principal of Rock Creek Systems, an
information technology consulting firm, where Ms. Kessler oversaw systems and
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clients. Notable projects include the development of a broadcast monitoring data
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Ms. Kessler's previous work included serving as Director of Systems for RSA,
Inc. in Washington, D.C. where she directed project teams that provided



analytical and application design services to corporate clients. In that capacity,
she created EIS systems for automating workflow and billing information for a
major photojournalism corporation. She was also responsible for all aspects of
the company's network administration.

Ms. Kesster also has extensive experience abroad having served two years as a
database consultant for Price Waterhouse and OOS Computer Center in Madrid,
Spain.

Ms. Kessler holds a Bachelor of Science degree in accounting and economics
from Lehigh University.
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SX Exhibit 001 DP

Before the
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In the Matter of:

NOTICE AND RECORDKEEPING FOR
USE OF SOUND RECORDINGS UNDER
STATUTORY LICENSE

Docket No. RM 2065-2

DECLARATION OF BARRY M. MASSARSKY

~-

I, BARRY M. MASSARSIA', declare:

l. I am President of Barry M. Massarsky Consulting. Inc., an economic consulting firm

that provides advisory consulting services to a host ofmusic industry clients relating to music

licensing and royalty earnings. I have held this position since 1992, when I founded the firm.

2. As President ofBarry M. Massarsky Consulting, I specialize in performing economic

analysis, with a particular emphasis on the valuation of licenses to perform copyrighted works.

For example, I serve as an economic consultant to the performing rights organization SESAC, in

which capacity I have developed state-of-the-art survey and distribution concepts in the Latina

radio music field.

3. I have consulted for many copyright owners with interests in the digital music field. I

have advised SoundExchange since its inception and, prior to that, the Recording Industry

Association ofAmerica, Inc. ("RIAA") in its performance of the responsibilities now assumed

by Soundtschange.

4. I have testified in Copyright Arbitration Royalty Panel ("CA~ proceedings and

provided economic counsel on digital music license initiatives to SoundExchange, RIAA,

SESAC, Zomba and BMG. In addition, my firm supports both the RIAA and Motion Picture

Association of America ("MPAA") in peer-to-peer (P2P) file sharing litigation.



5. The cases in which I have testified or served as an expert include UnitedStates v.

American Soc. ofComposers, Authors and Publishers, 981 F. Supp. 199 (S.D.N Y. 1997);

Determination ofStatutory License Rates and Termsfor Certain Digital Subscripdon

Transmissions ofSound Recordings, Docket No. 96-5 CARP DSTRA, Copyright Office, Library

ofCongress; Zomba Recording Corp. v. MP3.Com, Inc., Nos. 00 Civ. 6831 and 00 Civ. 6833,

2001 WL 770926 (S.D.N.Y. Jul 10, 2001); Major Bob Music v. MP3.Com, Inc., No. 1:Ol-cv-

04036-JSR (S.D.N.Y. 2001); Country Road Music v. MP3.Com, Inc., No. 1:02-cv-08006-JSR

(S.D.N.Y. 2003); I onomusic, Inc. v. MP3.corn, Inc., No, I:02~-08617-JSR (SZ).N.Y. 2003);

Arista Records Inc. v. Launch Media, Inc., No. 1:Ol-cv-04450-RO (S33.N.Y. 2004); and Motown

Record Co., I..P. v. iMesh.Com, Inc., No. 03 Civ. 7339, 2004 WL 503720 (S.D.N.Y. Mar 12,

2004).

6. Before I started my consulting firm, I worked for the American Society of Composers,

Authors and Publishers {"ASCAP"), the world's largest performing rights organization, Som

) 981 to 1992. I started at ASCAP as an Economist and in 1987 was promoted to Senior

Economist. At ASCAP, I coordinated the services ofASCAP's outside survey consultants and

helped to design, analyze, review, and apply ASCAP's survey results.

7. Between 1977 and 1979, I worked as an economic consultant to the U.S. Department

ofJustice, conducting economic analyses pertinent to the federal government's antitrust suit

against IBM.

8. I received my Bachelor ofArts, curn laude, from Boston University in 1977 and a

Masters ofBusiness Administration from Cornell University in 1981.

9. I have authored "The Operating Dynamics behind ASCAP, BMI and SESAC, the

U.S. Performing Rights Societies," which appeared in Technological StrategiesforProtecting

Intellectual Property in the Netivorked Multimedia Environment, Vol. 1, Issue 1, 217-25

{January 1994).



A~na! sis

10. I understand that the Copyright Royalty Board has asked "Could a system of v ebcast

sampling, analogous to the sampling performed by performing rights societies in the context of

broadcasting, meet the record-of-use requirements of 17 U.S.C, Q 114(f}(4)(A) and 112(e)(4)?" I

have been asked to help answer that question by comparing a sample analysis ofa statutory

licensee's reports ofuse with the fuII census reporting provided by the licensee in order to

determine the difference, if any, between the performances that would be captured using a

sample versus full census reporting.

11. For this analysis, I considered the sound recordings performed under the 17 U.S.C.

g 114 license during a ninety-day period by a webcaster that plays a wide variety ofmusic,

spanning multiple music genres and a diversity of artists and t ties within each genre, which in

iny experience is typical ofmany webcasters. This webcaster provides SoundExchange with

quarterly reports ofuse that identify sound recordings the webcaster performed during the

quarter, i, e., census reports of use. i

12. I identified a recent census report of use &om the webcaster. The report covers the

three-month period January 1 to March 31, 2005 {hereinafter "Census Period"}.

13. To obtain samples &om that census report ofuse, I considered the sampling periods

that ASCAP would likely rely upon under its experimental Internet licenses. For Internet radio,

AS CAP prescribes a sample of at least one week per quarter (three months) for webcasters that

pay $ 10,000 or more to ASCAP annually, and a sample of the first three days ofeach quarter for

webcasters that pay less than $ 10,000 to ASCAP annually. S'ee ASCAP hxperiznental Licensing

Agreement for internet Sites 4 Services, Release 5.0, g 9{g), available at

~htt://www.asca .com/weblicense/release5.0. df. I also understand that some webcasters in this

proceeding have advocated for sample periods of one or three days per year.

' have been instructed not to disclose the identity of the webcaster absent an order from the

Copyright Royalty Board.



14. Based upon the ASCAP sampling method and the comments of other commenting

parties, I examined the percentage of sound recordings performed during the Census Period that

were captured in (a) a sample period of one day of the Census Period, (b) a sample period of the

first three days of the Census Period, (c) a sample period of three non-consecutive days of the

Census Period, and (d) a sample period of seven days of the Census Period.

15. To randomly determine the starting dates of the sample periods, Analyst

Elon Altman in my office, at my direction, utilized a computer randomization program on

Microsoft Excel. Using the ~BETWEEN function, the program randomly selected

nuDrbers that corresponded to the starting dates of the sample periods within the first quarter of

2005. The sample periods that resulted from the computerized randomization are as follows:

One day, January 31, 2005

o Three non-consecutive days, January 6, January 18, and February 20, 2005

One week, January 5-11, 2005

I also identified the first three consecutive days of the Census Period January 1-3, 2005 as an

additional sample period.

Com arison of Data from Full Census Period with Data from am le Periods

16. At my direction, SoundExchange Licensing and Repertoire Specialist Jonathan

Sowers loaded the sound recording performance data in the webcaster's full census report — title

of sound recording, name ofartist, name of record label — into a Microsoft Access database as a

data set. Mr. Sowers then wrote queries that instructed Access to sort the data by artist, label,

and sound recording, and to display the total number ofeach artist's and each label's sound

recordings performed during the period.

Mr. Sowers loaded the data "as is," and SoundExchange did not undertake to "clean up" the
data, i.e., to correct for misspellings, dupHcates and the like.'r. Sowers, rather than an employee of my firm, performed these tasks because
SoundExchange maintains possession and control of the webcaster's report of use.



17. At my direction, Mr. Sowers wrote queries that instructed Access to extract data sets

corresponding to each of the sample periods 6om the Census Period data set. Once the sample

periods were extracted, Mr. Sowers programmed Access to perform the same function on the

data for each sample period that it performed on the data for the foll Census Period, viz., to sort

the data by artist and label and to display the total munber ofeach artist's and label's sound

recordings performed during the period.

1 &. Again at my direction, Mr. Sowers wrote queries that instructed Access to compare

the data for each sample period to the Census Period data in order to calculate (a) the percentage

of record labels whose sound recordings were actualIy performed in the Census Period but who

were omitted from each sample period, (b) the percentage ofartists whose sound recordings were

actually performed in the Census Period but who were omitted &om each sample period, and

(c) the percentage of artists selected in each sampling period who would be over- or under-paid

royalties in comparison to the royalty allocation they would receive if royalties were allocated

for the entire Census Period. The results are displayed in an Excel spreadsheet that I have

attached to this Declaration as Exhibit l.

Record Labels and Artists Omitted From Samules

19. As displayed in the spreadsheet, the one-day sample period omitted two-thirds

(66.99%) of the record labels whose sound recordings were performed during the Census Period,

and captured only one-third (33.01%) of the record labels whose sound recordings were

performed during the Census Period.

20. The one-day sample period omitted more than two-thirds (70.13%) of the recording

artists whose sound recordings were performed during the Census Period, and captured only

29.87% of the recording artists whose sound recordings were performed during the Census

Period. The one-day sample period for the Census Period would result in over 22,000 artists not

receiving any royalties.



21. The sample period of the first three days of the Census Period omitted 45.88% of the

record labels whose sound recordings were performed during the Census Period, and captured

only 54.12% of the record labels whose sound recordings were performed during the Census

Period.

22. The sample period of the first three days ofthe Census Period omitted 48.16% of the

recording artists whose sound recordings were performed during the Census Period, aud captured

only 51.84% of the recording artists whose sound recordings were performed during the Census

Period. This three-day sample period would result in over 15,000 artists not receiving any

royalties.

23. The three non-consecutive-day sample period omitted nearly half (45.25%) of the

record labels whose sound recordings were performed during the Census Period, and captured

only 54.75% of the record labels whose sound recordings were performed during the Census

Period.

24. The three non-consecutive-day sample period omitted an even greater percentage of

recording artists whose sound recordings were performed during the Census Period (47.92%),

and captured only 52.08% ofthe recording artists whose sound xecordings were performed

during the Census Period. As with the sample 5am the Grat three days ofthe Census Period, this

sample would still result in over 15,000 artists not receiving any royalties.

25. The seven4ay sample period omitted 29.?1% of the record labels whose sound

recordings were performed during the Census Period, and captured only 70.29% ofthe record

labels whose sound recordings were performed during the Census Period.

26. The seven-day sample period omitted an even greater percentage of recording artists

whose sound recordings were performed during the Census Period (31.33%), and captured only

68.67% of the recording artists whose sound recordings were performed during the Census

Period. Even the seven-day sample period would result in nearly 10,000 artists not being paid

any royalties.



27. The Census Period necessarily captured 100% of the artists and 100% of the labels

whose sound recordings were performed during the sainple period.

28. Mr. Bowers prepared two Excel graphs that chart the results displayed in the

spreadsheet. The graphs are attached as Exhibits 1 and 2 to this Declaration. The first graph

shows the change in the percentage ofrecord labels captured from the Census Period through the

various sample periods. The second graph shows the change in the percentage of recording

artists captured from the Census Period through the various sample periods.

Artists Who Would Be Underoaid

29. As one moves from allocating royalties on a census basis to a sample basis, a greater

percentage of labels and artists will be overpaid royalties vis-5-vis the allocation they would have

received through census allocation. This is basic math. As fewer people share in a constant sum

of royalties, their relative shares are likely to increase. However, the number ofunpaid labels

and artists also increases as one moves away from census reporting, so the further one moves

away from census reporting and allocation the greater the deviation from the relative shares the

parties should have received based upon the actual usage of sound recordings under statutory

license. Sample reporting will increase the number ofcompletely unpaid artists and

overcompensate the few artists who receive royalties.

30. As displayed in Exhibit 1, using the one-day sample period would result in 20.44%

of recording artists whose works were actually performed being underpaid.

31. Using the sample period of the first three days of the Census Period would result in

33.75% ofthose recording artists being underpaid.

32. Using the three non-consecutive-day sample period mould result in 36.26% ofthose

recording artists being underpaid.

The percentage ofartists who would be underpaid does not include the artists who would not be
paid at all because they were not included in the sample. See Ex. A, note.



33. Using the seven-day sample period of would result in 38.45% of those recording

artists being underpaid

Conclusions

34. I am not surprised that the sample periods failed to identify many unique labels and

artists whose works were actually performed during the Census Period. In webcast streaming of

sound recordings, variability is very high. Services operating under the section 114 statutory

license are permitted to perform any sound recording lawfully released in the United States,

which necessarily means that their playlists can be extraordinarily broad. And webcaster

playlists in fact tend to be fax broader than those of terrestrial radio stations. This wider pattern

of programming frustrates accurate sampling because samples such as those 1 have analyzed

above do not adequately represent the universe from which they are drawn.

35. Sampling of the type outlined above would, in my opinion, result in large numbers of

labels — and, in particular, artists — being underpaid or not paid at all. In my opinion, a census

of sound recording digital performance data, rather than sarapling analogous to that of ASCAP,

is necessary to accurately identify the copyright owners and artists whose sound recordings have

been performed and are entitled to royalties under the statutory license.

36. Simply because performing rights organizations such as ASCAP accept sample

reporting does not necessarily mean that such reporting is statistically valid for allocating the

royalties payable by services operating under the section 114 statutory license. An essential

concern with any sampling theory is the variability of observed units within the population

frame. A sample must adequately mirror the universe from which it is drawn. In the case of

statutory webcasting, where variability is so high, a sample is unlikely to mirror the universe

f'rom which the recordings are drawn.



I declare under penalty of perjury that the foregoing is true and correct, Executed this

Lay ofAugust, 2005, in Washington, D.C.

Barry, Mas ky
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The sole exception to this framework is a small group of preexisting services, to

whom Congress gave the benefit of a grandfathering provision, which permitted those

services to operate under rates and terms established under the then current standard, set

forth in 17 U.S.C. $ 801(b)(l). These preexisting services are divided into two categories

— "preexisting" subscription services ("PES") and "preexisting" satellite digital audio

radio services ("SDARS")l Congress not only has limited the beneficiaries of this

special treatment to those entities either actually in existence and making transmissions

prior to July 31, 1998 (or, in the case of the SDARS, those who were in receipt of a

license issued by the Federal Communications Commission ("FCC") as of that date), but

also has specifically identified those licensees in the legislative history of the DMCA. As

Congress has explained, its sole purpose in grandfathering the PES was "to prevent

disruption of the existing operations by such services." See H.R. CoNF, REP. No. 105-

796 at 80-81 (1993) ("Conf. Rep.") reprinted in 1998 U.S.C.C.A.N. 639, 656-57.

Congress thus has sought only to benefit those entities that had invested in digital audio

transmission services in reliance on the preexisting rate standard. Kith respect to every

other service making digital audio transmissions under the compulsory license — whether

in existence or subsequently established — Congress has specified that the willing

buyer/willing seller standard would apply.

In February 2005, one of the specifically identified PES — DMX Music, Inc.

("DMX") — filed a chapter 11 petition in the United States Bankruptcy Court for the

District of Delaware. THP Capstar Acquisition Corp. ("Capstar*') purchased a portion

(but not all) of DMX's assets &om the bankruptcy estate. In doing so, it: (I) denied that

For purposes of this motion, the compulsory license under which the PES operate will be referred to as the "PES

Compulsory Liaise."



it was a successor to DMX; (2) specifically excluded the PES Compulsory License from

the list of obligations it was assuming; and (3) disclaimed any responsibility for the

approximately $ 2.6 million in statutory royalties that DMX owed to SoundExchange.

But after purchasing those assets and denying DMX's liabilities, Capstar has

reversed its legal course before the Board and the Copyright Of5ce. In direct

contravention to the statements it made to the Bankruptcy Court, Capstar filed a Notice of

Use of Sound Recordings Under Statutory License with the Copyright Office, claiming

that it was DMX, seeking to enter the market and operate its own new subscription

services under the DMX name, and purporting to possess the benefits of the grandfather

provision of the DMCA.

By claiming eligibility for the PES Compulsory License, Capstar has thus injected

a novel and material question of copyright law into this proceeding: can an entity that

purchases less than all of the assets of a PES and disclaims successor liability to the PES

enjoy the benefits that Congress grandfathered for only those services that were in

existence and making transmissions to the public on a specified date that pre-dates the

purchaser*s acquisition of only some of the assets of the PFS, thereby giving the

purchaser the opportunity to pay royalties at a rate that would not be available to any

other competitor newly entering the market or to the vast majority of other services

making digital audio transmissions of sound recordings?

While the question is novel, SoundExchange believes that the Register will

resolve the question easily. When creating a special license for the PES, Congress

specifically stated that eligibility for the PES Compulsory License would be limited to

the three specific business entities already in operation. The purpose of the



grandfathering provision was to protect the three companies'perations from disruption,

see Cosv. REp. at 80-81 reprinted in 1998 U.S.C.C.A.N, at 656-57, not to establish a

freely alienable property right to a more favorable compulsory license than new market

entrants. Therefore, one cannot claim eligibility for the PES Compulsory License simply

based on the purchase of some of the assets of a PES — especially where the purchaser

has denied successor liability to avoid payment of previously incurred compulsory

license royalties. Indeed, when previously presented with a "grandfathering" question in

the context of the cable compulsory license, the Copyright Royalty Tribunal and the

Copyright Office refused to allow cable systems to use a limited grandfathering provision

(based on FCC rules) as a permanent license to circumvent the otherwise binding

provisions of Section 111 of the Copyright Act. See Compulsory License for Cable

Systems, 49 Fed. Reg. 14,944, 14,951 (April 16, 1984).

Finally, even if the Board were to decide that this question is not novel and

material and thus does not require referral to the Copyright Office, the specific facts of

Capstar's puichase of a portion ofDiVlX's assets in bankruptcy lead to the conclusion that

Capstar does not qualify as a PES, In DMX's bankruptcy proceeding, Capstar refused to

accept any of DMX's past royalty obligations, and specifically denied that it was

acquiring DMX's interest in the Section 114(d)(2)(B) compulsory license See infra at p.

18-21 Moreover, the order entered by the Bankruptcy Court approving the sale of assets

to Capstar specifically provides that the PES Compulsory License is not being transferred

and that Capstar is not DMX's successor. Thus, Capstar's claim to the PES license can

only be described as an effort to have its cake and eat it too. Under those facts, Capstar

should be excluded from participating in the current proceeding for lack of a significant



interest in the adjustment of the rates and terms for the PES Compulsory License, and

Capstar must pay the royalties that are established for new subscription services. See 17

U.S.C. $ 803(b)(2)(C); 37 C.F,R. $ 351.1(c),

BACKGROUND

I. THE PREEXIST&1 G SERVICES

Congress established the digital performance right in sound recordings in the

Digital Performance Right in Sound Recordings Act of 1995 ("DPRA"). Pub, L, No.

104-39, 109 Stat, 336 (Nov. 1, 1995). Three years later, Congress enacted the Digital

Millennium Copyright Act ("DMCA"), Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28,

1998), to clarify the scope of the statutory licenses established in the DPRA and to

establish a free market rate standard — the willing buyer/willing seller standard — as the

basis for the rates to be paid to copyright owners and performers. 17 U.S.C.

) 114(f)(2)(B). In the DMCA, however, Congress specified that five specific

"preexisting" entities which had either been offering services prior to the enactment of

the DMCA or obtained certain licenses from the FCC would be grandfathered: three PES

and two SDARS. The benefit of being grandfathered is that, rather than having rates set

according to the willing buyer/willing seller standard that is applied to all other types of

digital music services, the grandfathered services operate pursuant to rates and terms set

under a different rate standard, set forth in 17 U.S.C. ) 801(b)(1).

Congress defined the PES very narrowly. Under the DMCA, a service is eligible

for such treatment as a PES only if it was

a service that performs sound recordings by means of noninteractive
audio-only subscription digital audio transmissions, which was in
existence and was making such transmissions to the public for a fee on or
before July 31, 1998



17 U.S.C. $ 114(j)(11) (emphasis added). Unless a subscription service qualifies as a

PES under Section 114(I)(11), it is considered a "new subscription service" eligible for a

license under Section 114(d}(2)(C) only and subject to the rates and terms set pursuant to

Section 114(f)(2), See 17 U.S.C. ) 114(d)(2)(C}, (j)(8).

The legislative history specifically identifies the entities eligible to be a PES, The

Conference Report to the DMCA states that:

There [werej only three such [PESj services that exist[ed on July 31,
1998j: DMX (operated by TC1 Music), Music Choice (operated by
Digital Cable Radio Associates), and the DiSH Network (operated by
Muzak)&

Cob+. REP. at 81, reprinted in 1998 U.S.C.C.A.N. at 657 (footnotes added). The

DMCA's legislative history also explains the purpose for creating this limited category of

preexisting licensees:

The purpose of distinguishing preexisting subscription services making
transmissions in the same medium as on July 31, 1998, was to prevent
disruption of the existing operations by such services.

Seeid. at 80-81, reprinted in 1998 U.S.C,C,A.N. at 656-57.

II. DMX'S BA~i'KRUPTCYAiND CAFSTAR'S PURCHASE

DMX had been operating services pursuant to the PES Compulsory License since

July 1, 1998, ln addition to its operation under the PES Compulsory License, DMX was

also making dig'tal audio transmissions as a "business establishment service" ("BES").

XVhen operating as a BES, DMX did not benefit from the grandfathering provision and

thus paid royalties (for the making of ephemeral phonorecords used to facilitate certain

2" As the CRB knows, there is a current dispute as to whether Muzak, v'hich has been providing service as a PES over
several different transmission media, or t"he DiSH hletwork, owned by EchoStar Communications Corp., which has
never claimed to be a PES or to be l)able for any royalties under the statute, should be deemed the PES for the purposes
of Section l!4(j)(l!). See, e.g., Motion for SoundExchange Requesting Refenal of i~ovel Material Question of
Substantive Law, ttled in Docket Yo. 2005-5 (filed Jan. 4, 2006); see Exhibit g (Muzak fnitial .'4odce of Use).



exempt transmissions) pursuant to rates and terms set under the willing buyer/willing

seller standard.&

On February 14, 2005, DMX, as well as a number of related entities (collectively

referred to herein as "DMX"), filed for bankruptcy in the U.S, Bankruptcy Court for the

District of Delaware. At the time of the filing, DMX owed SoundExchange

approximately $2.6 million in statutory royalties and late fees pursuant to the PES

Compulsory License and its license to make ephemeral phonorecords as a BES under 17

U.S.C. f 112(e) (the "BES Compulsory License*'). See Exhibit 1. That same day, DMX

filed a motion to sell "substantially all" of its assets "free of any liens, claims and

encumbrances" pursuant to the bankruptcy laws. See Exhibit 2, at 1 (DMX's Omnibus

Reply to the Objections of Creditors to the Sale of its Assets).

SoundExchange, as the designated agent for sound recording copyright owners

and artists, objected to DMX's motion before the Bankruptcy Court, arguing that DMX

could not assign the PES and BES Compulsory Licenses in the course of selling its

assets, See Exhibit 3 (SoundExchange Objection). DMX responded by denying any

intent to assign the licenses:

SoundExchange also provides [sic] statutory licenses to Debtors.
SoundExchange also objects to the assumption and assignment of its
licenses. Debtors, however, do not propose to assume and assign the
Sound Exchange /sic] licenses. This objection is therefore irrelevant,

Exhibit 2, at 7 (emphasis added).4 In open court, counsel for DMX stated that:

Ent;ttes that receive the benefit of the grandfathering provision for those of their services that pre-dated the DMCA
often operate other services that do not benefit from the grandfathering provision. For example, Sirius and XM are
grandfathered for certain of their satellite transmissions, but must pay royalties set pursuant to the willing buyer/willing
seue. standard when they make transmissions over the Internet.

DMX's counsel refers to SoundExchange as "providing" the PES and BES statutory licenses to DlvIX. However,
SoundExchange only collects and distributes royalties under those licenses. Congress "provides" thc compulsory
licenses through legislation.



[SoundExchange] is an entity, Your Honor, with which the debtors have a
statutory license,... SoundExchange object[s] that we cannot assign their
statutory license, and we never intended ro do so. So that aspect of the
objection, I believe, is resolved.

See Exhibit 4, at 47 (excerpt of transcript from May 10, 2005 hearing) (emphasis added).

Capstar purchased most, but not all, of DMX's assets in the bankruptcy

proceeding. In the asset purchase agreement effectuating the sale, Capstar and DMX

specifically excluded the PES and BES Compulsory Licenses from the list of assets being

acquired by Capstar. See Exhibit 5 (Asset Purchase Agreement, Schedule of Excluded

Contracts). Capstar also denied that it was DMX's successor in interest. Moreover,

Capstar did not acquire any equity interest in DMX. Rather, the Sale Order entered by

the Bankruptcy Court provides that the compulsory licenses relied upon by DMX were

not among the assets Capstar purchased and that "Capstar is a newly formed entity

unaffiliated with I'DMX] or any of the equity interest holders." See Exhibit 6, at 2 (Sale

Order),'apstar
filed a Notice of Use of Sound Recordings under Statutory License

document with the Copyright Office on June 3, 2005, stating that it was claiming use of

sound recordings both as a PES and as a new subscription service licensee "to the extent"

that Capstar was not eligible for the PES Compulsory License. See Exhibit 7 (Notice of

Use). On February 8, 2006, Capstar filed a Notice of Intent to Participate in the 2006

CRB rate adjustment proceeding, claiming that "DMX Music is a pre-existing

subscription service that expects to provide services that utilize the license referenced in

a indeed, v'bile SoundExchange's ciaim to approximately $2.6 million in royalties tvas approved by the bankruptcy
court as a le'inmate claim, see Exhibit 6, at no time has Caps&sr accepted rcspons!bility for that claim, at all times
arguing that it is not a successor to Dbfx



this Notice, and DMX Music will be the subject of [sicj the rate established in this

Proceeding." See Capstar Notice of Intent to Participate.

SoundExchange has disputed Capstar's claim to the PES Compulsory License

directly in correspondence to Capstar and its counsel. See Exhibit 8 (copies of letters).

Furthermore, SoundExchange has refused to accept Capstar's attempts to make payments

to SoundExchange pursuant to the PES Compulsory License royalty rate, and instead has

reserved the rights of copyright owners and artists to receive royalties pursuant to the

compulsory license for new subscription services.

ARGUMENT

I. THE QUESTION PRESENTED IS A NOVEL AND MATERIAL
QUESTION OF SUBSTANTIVE LAW

Section 802(fj(1)(B)(i) of the Copyright Act provides that if a "novel material

question ofsubstantive law... is presented, the Copyright Royalty Judges shall request a .

decision of the Register of Copyrights, in writing, to resolve such novel question." 17

U.S.C. $ 802(f)(l)(B)(i). A "novel" question is "a question of law that has not been

determined in the prior decisions, determinations, and rulings under the Copyright Act of

the Copyright Royalty Board, the Librarian of Congress, the Register of Copyrights, the

Copyright Arbitration Royalty Paneh... or the former Copyright Royalty Tribunal." 37

C.F.R. g 354.2(a).

Whether the purchaser of only some of the assets of a PES that disclaims

successor liability to the PES can qualify for the grandfathered PES Compulsory License

is a novel material question of law that has not previously been addressed by any of the

decision makers identified in 37 C,F.R. $ 354.2{a). Under the Copyright Royalty and

Distribution Reform Act of 2004 ("CRDRA"), Pub. L. No. 108-419, 118 Stat. 2341 (Nov.



30, 2004), such questions must be referred to the Register. Such a referral would be

consistent with the Register's longstanding practice of addressing the applicability of a

compulsory license to a class of licensees or a licensee in particular. See, e.g., Public

Performance ofSound Recordings: Definition ofa Service, 65 Fed. Reg. 77,292 (Dec. 11,

2000) (ruling that Internet simulcasts of radio broadcasts were subject to the digital

performance right in sound recordings and the compulsory license of Section (d)(l)(A)

114(d)(2)(C)); Cable Compulsory License: Definition of Cable System, 57 Fed. Reg.

3,284 (Jan. 29, 1992) (ruling that satellite carriers were not "cable systems" and thus

ineligible for the Section 111 cable compulsory license). Cf. Compulsory License for

Cable Systems, 49 Fed. Reg. 14,944 (Apri 16, 1984) (denying the ability of cable

systems to substitute new signals for grandfathered signals pursuant to the cable

compulsory license of $ 111).

Finally, the question presented herein must be decided in order for the CRB to

determine the proper rate standard to be applied to Capstar's service. As noted above, the

DMCA creates two different standards for establishing royalty rates for compulsory

licenses, comPare 17 U.S.C. g 801(b)(1) with 17 U.S.C. f 114(f)(2)(B), despite the fact

that the competing services may be functionally very similar to consumers and use sound

recordings in nearly identical ways. This statutory imbalance should exist only so long as

the three PES continue to exist in their grandfathered form. Congress did not create a

perpetual, freely alienable property right to differential treatment. Rather, once the entity

that received the grandfathered treatment ceases to exist and/or ceases to offer the

grandfathered services, the new service should be placed on the same footing as all other
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competitors. As discussed below, that is even more true here, where the new entity

expressly disclaimed that it was the successor of the grandfathered service.

II. THE PES COMPULSORY LICENSE CANNOT BK TRANSFERRED
FROlVI A GRANDFATHERED ENTITY TO ANOTHER ENTITY, EITHER
THROUGH BANKRUPTCY OR OTHER SALE

Congress's clear intent in grandfathering a finite number of PES, expressed in the

text of the DMCA and its legislative history, was not to create a permanent, alienable

property right owned by a class of services entitled to different licensing terms. Thus,

Capstar could not "acquire" the right to grandfathered status as a PES by purchasing

some ofDMX's assets.

A. The Register And The Board Should Construe The PES Compulsory
License Narrowly

Two fundamental principles of statutory construction compel a very narrow

interpretation of the grandfather provision that benefits the PES.

First, as the Register, the courts, and Congress have stated repeatedly, compulsory

licenses are derogations of the rights of copyright owners, and thus should be narrowly

construed. See, e.g., Fame Publ'g. Co. v. Ala. Custom Tape, Inc., 507 F.2d 667, 670 (5th

Cir. 1975); Duchess Music Corp. v. Stern, 458 F.2d 1305, 1309 (9 Cir. 1972);

Compulsory License for Cable Systems, 49 Fed. Reg. 14,944, 14951 (Apr. 16, 1984);

S. Rep. No. 106-42 at 13 (1999) ("S. Rep.") ("As with all compulsory licenses, these

explicit limitations are consistent with the general rule that, because compulsory licenses

are in derogation of the exclusive rights granted under the Copyright Act, they should be

interpreted narrowly."). This general rule is based on 'the principle that compulsory

licenses are government intrusions on the marketplace, and Congress, the courts and the

Copyright Office should act to minimize the impact of those licenses "on the broader

11



market in which the affected property rights and industries operate." S. REP. No, 106-42

The practical import of this rule of construction is that the PES Compulsory

License should be interpreted in such a way to restrict the perpetuation or expansion of

that license. That is especially true here, where the PES Compulsory License perpetuates

a rate standard that Congress has rejected for all new services that make digital audio

transmissions. Moreover, in this circumstance, where DMX filed for bankruptcy, the

PES Compulsory License is not only an intrusion into copyright owners'bility to

receive fair market royalties, but also an intrusion into the marketplace among digital

audio services. New subscription services, who pay royalties pursuant to the fair market

value standard of Section 114(f)(2)(B), are potentially at a competitive disadvantage to

the PES that may pay below fair market value royalties.& As such, the PES Compulsory

License is a particularly deep "government intrusion" on the marketplace that should be

confined as narrowly as possible.

Second, even outside the context of compulsory licenses, grandfathering

provisions are to be strictly and narrowly construed. Recognizing that such provisions

are exceptions to an otherwise general rule established by Congress, courts have routinely

rejected attempts by litigants to squeeze themselves within the grandfathering provision

in order to gain some advantage. See Umted States v, Allan Drug Corp., 357 F.2d 713,

718 (10th Cir. 1966) ("Since we are dealing with a Grandfather Clause exception, v;e

must construe it strictly against one who invokes it."); Duravic v. Richardson, 479 F.2d

6 In the only fully litigated proceeding to establish royalty rates for PES, the Librarian determined that the Section

g0I(b)(l ) standard does not require a free market royalty rate. Dererminarton of Reasonable Ra!es and Terms for the
Digunl Performance of5'ound Recordings, 63 Fed. Rcg. 25,394, 25,399-t00 (Ivlay S, 1998). Although the standard in

Secnon g0 l(bl(! ) does not require a fair market value royalty rate, it also does not prohibit a fair market rate.
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242, 250 & n. 6 (7th Cir. 1973); Citizens For a Better Env. v. Deukrnej ian, No. C89-2044,

1990 WL 371772, at ~7 (N.D. Cal. 1990). This rule is simply a particular application of

the fundamental rule of statutory construction that "exceptions from a general policy

v hich a law embodies should be strictly construed." Spokane dc Inland Empire R.R. Co.

v. United States, 241 U.S. 344, 350 (1916). This fundamental rule of statutory

construction applies "with special force" with respect to grandfather clauses. Wilderness

Watch v. United States Forest Service, 143 F. Supp, 2d 1186, 1206 (D. Mont. 2000).

These two canons of construction, when applied to the DMCA, compel the

conclusion that the PES Compulsory License must benefit only those specific entities

operating pursuant to such licenses at the time the DMCA was passed. Any other result

would expand the PES Compulsory License in contravention ofCongress'tated will,

B. The Text And Legislative History Of The DMCA Demonstrate That
Purchasers Of Some Of The Assets Of A PES Are Inehgible For The
PKS Compulsory License

The text and legislative history of the DMCA compel the conclusion that Capstar

cannot lay claim to status as a PES. Congress clearly expressed its intent to limit the PES

Compulsory License to the three preexisting entities that were making digital audio

transmissions as of July 31, 1998. Congress made no provision for the transfer or other

assignment of those licenses, meaning that the licenses are inextricably tied to the

existence of the three specifically identified licensees.

The Copyright Act defines the PES in ways that presuppose that a PES is a

corporate entity. Section 114Q)(11) speaks of a service as something that is in existence

and making transmissions as of July 31, 1998. 17 U.S.C. $ 114(j)(l 1). t Capstar was

'hat conclus! on!s reinforced by other portions of the DMCA. Section l l4(f)(l)(A), v'hich discusses the seaing of
rates and terms f'r ihe grardfathered services, specifically refers to the PES as litigating parries. See l7 L'.S.C.
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neither in existence nor making transmissions in 1998 — facts that cannot be altered by

any set of assets that Capstar might acquire. It thus cannot benefit from the

grandfathering provision established by Congress in the DMCA.

The conclusion that the grandfather provision is limited to the corporate entities

named in the legislative history is consistent with Congress's stated purpose of creating

those licenses. In the Conference Report to the DMCA, the conferees made it explicit

that the grandfather provision had the limited purpose of preventing the "disruption of the

existing operations by such services.*'ONF. REF. 81 reprinted in 1998 U.S.C.C.A.N at

657, By specifically naming the services themselves, Congress limited the universe of

possible "preexisting subscription services" to DMX, Music Choice, and Muzak — not

the successive owners of various assets and trade names of DMX, Music Choice, and

Muzak, By filing for bankruptcy, selling its assets and going out of business, whatever

business expectancy DMX may have had was extinguished in the process — taking with it

Congress's stated reason for providing it with a license that did not expressly require fair

market value compensation.

There is no policy rationale for allowing Capstar to benefit from grandfathering.

Capstar did not rely on the rate standard that existed prior to the DMCA when entering

the market; rather, it made its investment decisions and committed capital just as every

other entity making digital audio transmissions did. It said as much in the DMX

bankruptcy proceeding when it maintained that it was not a successor to Di&IX. To treat

Capstar differently because it bought its computer servers and other equipment I'rom

j l {4{f)(l)(A) . {-Any copyright owners of sound recordings, preexisting subscription s~ices, or preexisting satellite
digital audio services may submit to the Librarian of Congress licenses covering such subscription transmissions....)
{etnphasis added'). It would be an absurd interpretation of the PES Compulsory License to hold that what Capstar
purchased trom DMX's bankruptcy — a collection of assets and the DMX trade name — could make a filing with the
Librarian or enter into a license agreement.
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DiiX rather than from a computer hardware vendor (as most other webcasters did)

makes no sense generally and is not compelled in any way by the DMCA.

Indeed, as shown by the conduct of Capstar in the bankruptcy proceeding, the

distinction between the acquisition of one of the PES as an entity and the acquisition of

the assets of the same service is quite meaningful. If Capstar had acquired DMX as an

entity (i,e., by acquiring the stock of DMX), it would have had the responsibility of

assuming DvIX's compulsory license obligations, thus ensuring the payment of royalties

to sound recording copyright owners and, in some instances, performers, Instead, by

purchasing the assets of DMX, Capstar has left $2.6 million in unpaid liability for

statutory royalties behind. Capstar cannot have its cake and eat it to — avoiding the

liability DMX owes SoundExchange, yet claiming the benefit of a grandfathered license.

Finally, any other interpretation of the DiVICA would be inconsistent with the

manner in which copyright licenses are traditionally treated in bankruptcy. The courts

have uniformly held that non-exclusive copyright licenses are not assignable in

bankruptcy. See In re Patient Educ, Media, Inc., 210 B.R. 237 (Bankr. S.D.N.Y. 1997).

In Patient Education Media, the issue was whether the debtor could transfer its non-

exclusive license to use a copyrighted work over the objection of the copyright owner.

See id. at 239. Reviewing the law of several circuits, the court noted that a non-exclusive

license does not transfer any rights of ownership, which remain with the licensor. See id.

at 240 (citing MacI.ean Assocs., Inc. v. 0'illiam M Mercer-Meidinger-Hansen, Inc., 952

F,2d 769, 778-79 (3d Cir. 1991); Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 558 (9th

Cin 1990); Steege v. rf Td'cT (In re Superior Toy dc Mfg. Co.), 183 B.R. 826, 833 (Bankr.

N.D. 111.1995); accord David 'Nimmer, 3 NDMER ON COPYRIGHT ) 10.02[A], at 10-23).
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Accordingly, the court held that a non-exclusive license cannot be assigned to a third

party without the consent of the copyright owner, noting that, consistent with 11 U.S,C.

) 365(f) of the federal bankruptcy code, the "federal policy designed to protect the

limited monopoly of copyright owners and restrict unauthorized use [of copyrighted

works]" outweighed the general goal of maximizing the assets available to creditors, See

id, at 242-43, The Ninth Circuit has expressly held that the same principles apply to

statutory licenses, as well as voluntary ones, See Harris v. Ernus Records Corp., 734

F.2d 1329, 1333 (9'" Cir. 1984). Nothing in the DMCA suggests that Congress intended

to alter these generally applicable rules by making non-exclusive compulsory licenses

into freely alienable property.

C. Copyright Office Precedent Supports Narrow Interpretation Of
Grandfathering Provisions Of Compulsory Licenses

While the question presented by this Motion is novel, decisions of the Copyright

Office and the Copyright Royalty Tribunal counsel in favor of interpreting grandfathering

provisions in compulsory licenses restrictively.

The Copyright Office and Copyright Royalty Tribunal interpreted a

grandfathering provision in the cable compulsory license in Compulsory License for

Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984). As discussed in that Order, the

cable compulsory license includes a provision that grandfathers the ability of cable

systems to retransmit distant television signals that they had carried as of March 31,

1972, and that they would have otherwise been prohibited to carry under the FCC's

regulations. See id., at 14,951. Cable systems were allowed to pay for those

grandfathered signals at the below-market statutory royalty rate of Section 111(d~(I)(B).

In 1980, the FCC revised its regulations to allow for essentially unlimited carriage of

16



distant signals, which triggered a provision in Section 801 of the Copyright Act that

allowed the Copyright Royalty Tribunal to set free market value royalty rates for the

newly allowed signals. See id. at 14,944-45. Those rates were set in a 1982 Copyright

Royalty Tribunal rate adjustment proceeding. See id. at 14,945.

Not surprisingly, cable systems (just as Capstar does here) preferred paying the

below-market statutory royalty rates over the new free market royalty rates, and pursued

a variety of methods for carrying signals at the below-market statutory rates. Among

other things, they sought a ruling from the Copyright Office that they could substitute

carriage of newly permitted distant signals (otherwise subject to the free market royalty

rate) for grandfathered signals and pay for the substituted signals at the statutory rate.

See id. at 14,951.

The Copyright Office, after consulting with the Copyright Royalty Tribunal,

refused to allow cable systems to pay for substituted signals at!he below-market rates for

the grandfathered signals. See id. Noting the need to construe the compulsory license

narrowly, the Copyright Office recognized that the FCC had specifically identified the

actual signals to be grandfathered, not a set number of signals, See id. Accordingly,

once a grandfathered signal was dropped, the right to pay the below-market statutory rate

was lost, and the cable system would have to pay for carriage of any substituted signal at

the fair market value rate. See id.

The Copyright Office's 1984 Order is instructive to the question presented here.

Similar to the cable systems, Capstar is attempting to avoid the general rules applicable to

virtually all other entities making dig'tal audio transmission by claiming the benefits of a

grandfathering provision. The statutory framework is also similar. As in the cable
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context, the PES Compulsory License concerns specifically ident~fied grandfathered

subscription services. See CONF. REF. at 8I reprinted in 1998 U.S.C.A.A,N. at 657. The

two potential results are also the same. As in the cable context, the choice here is

whether to allow a licensee to treat a grandfather clause as an open-ended entitlement to a

(potentially) below-market rate instead of being subject to a willing buyer/willing seller

rate established to reflect fair market value that applies to virtually every other licensee.

In the cable context, the Copyright Office construed the grandfathering provision

narrowly, limiting it to the specifically identified signals so as not to perpetuate the

derogation of the copyright owner's right to fair market compensation. The Register and

the Board should follow that result in resolving the question presented in this Motion.

III. IN A~i CASK, CAPSTAR CANNOT BENEFIT FROM THE PKS

COMPULSORY LICENSE WHEN IT REFUSED TO ACCEPT THK

SUCCESSOR LIABILITY OF DMX

Finally, even if the DMCA itself does not preclude a transfer of the rights of a

PES, nonetheless Capstar cannot benefit from the DMCA's grandfather provision.

Capstar itself — in assertions made to the bankruptcy court — has disclaimed both the

liabilities of and benefits of DMX's license under the DMCA. It cannot represent to the

bankruptcy court one thing — in order to be relieved of DMX's outstanding liability—

while at the same time represent to the Copyright Office and this tribunal the opposite-

in order to avoid being subject to the willing buyer/willing seller standard like virtually

all of its competitors.

A. Capstar Is Estopped From Asserting Eligibility For the PKS

Compulsory License After It Denied That It Was DAIX's Successor

Capstar is precluded from claiming eligibility for the PES Cor»pulsory License

because of the conflicting position it took in D".vIX's bankruptcy proceeding. ln that



bankruptcy proceeding, Capstar went to great lengths to deny that it was DVK's

successor to avoid the consequences of such a designation — i.e., the liabilities that would

accrue to Capstar. Now, in this proceeding, Capstar claims that it is a successor to DMX

in every way and entitled to the PES Compulsory License. Judicial estoppel precludes

Capstar from succeeding on both of its conflicting positions. See, e.g., 5'ang Lab., Inc. v.

Applied Computer Sci., Inc., 958 F.2d 355, 358 (Fed. Cir. 1992).

In DMX's bankruptcy proceeding, Capstar's counsel stated in unequivocal terms:

It will come as no great surprise to the Court that this — that obtaining

these assets &ee and clear from any lien[,] claim[,] encumbrance or other

interest and also getting [a Gnding] of no successor liability is a central

condition set forth in an [asset purchase agreement)....

I'd be happy to proffer the testimony of my client to the — which would be

the effect that if we do not have these findings [of no successor liability] ..
. we will not be in a position to close this transaction.

Exhibit 3, at 58-59. The Order approving the sale of portions of DMX's assets to Capstar

specifically states that Capstar "is not a successor of or to any of the Debtors." Exhibit 4,

at 4. This provision was included at Capstar's insistence.

In this proceeding, and in its Notice of Use filed with the Copyright Office,

Capstar has now claimed that it is DMX, the preexisting subscription service entitled to

the PES Compulsory License. See Capstar Notice of Intent to Participate; Exhibit 7

(Notice of Use). By doing so, Capstar thus claims the right to pay royalties pursuant to

the PES Compulsory License royalty rate, without the accompanying burden of paying

DMX's unpaid royalties under the PES and BES Compulsory Licenses or being subject

to an infringement suit for nonpayment of those royalties. See 17 U.S.C. g 114(f)(4)(B)

(providing infringement liability for nonpayment of royalties).
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Capstar cannot have its cake (avoiding $2.6 million in compulsory license

royalties) and eat it, too (avoid being subject to the fair market value royalty applicable to

new subscription services). Under basic principles of estoppel, Capstar cannot

successfully argue a position before the bankruptcy court and then argue a contrary

position in a subsequent proceeding where its interests have changed See Davis v.

'tVakelee, 156 U.S. 680, 689 (1895); 8'ang Lab„ Inc., 958 F.2d at 358. Judicial estoppel

is designed to prevent the perversion of the judicial process and, as such, is intended to

protect tribunals, not simply other litigants. See, e.g., 8'ang Lab., Inc., 958 F.2d at 359.

Allowing Capstar to benefit from the PES Compulsory License where it had

previously denied responsibility for the burdens of that license would be manifestly

unjust, Sound recording copyright owners and artists would bear the full burden of

DMX's failure to pay its statutory royalty obligations, while Capstar would receive the

entire benefit of operating under a rate standard that can result in below-market rates. As

a result, DMX should be estopped from claiming eligibility for the PES Compulsory

License and should be dismissed from this proceeding for lack of a substantial interest.

See Adjustment of Rates and Terms for Preexisting Subscription and Satellite Digital

Audio Radio Services, 71 Fed. Reg. 1455 (Jan. 9, 2006) (requiring potential participants

in this proceeding to show that they have a substantial interest in the rates and terms of

the PES Compulsory License pursuant to 37 C.F.R. ) 351.1(b)).

B. Capstar Specifically Did Not Purchase DPIX As An Entity Nor AVas It
Assigned DMX's PES Compulsory License

Even if the PES Compulsory License were freely 'transferable and could be sold

along with the a-sets of a PES Capstar d!d not acquire DMX's PES Compulsorv License

in the DMX bankruptcy. Because it did not purchase any equity in DMX, did not
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specifically purchase the DMX "service," and specifically disclaimed assuming or being

assigned the "RIAA/SoundExchange" license, Capstar cannot not claim that it is a PES.

Rather than the assets purchased, it is actually the assets that were not purchased

that primarily matter for this Motion:

In its Chapter 11 liquidation proceeding, DMX did not sell all its assets;

Schedule 2.02(f) of the asset purchase agreement between DMX and
Capstar expressly excludes from fhe contracts acquired by Capstar "all of
[DMX's] contracts and arrangements with and licenses Irom
RIAA/SoundExchange." See Exhibit 7 (Schedule 2.02(f)).
SoundExchange provided no voluntary licenses to DMX, meaning that
reference could only refer to the PES and BES Compulsory Licenses;

In the list of assets being transferred to Capstar, there is no mention of the
transfer of the "DMX service" or a "preexisting subscription service" or a
"PES Compulsory License";

o A significant number of contracts with customers, licenses with ASCAP
and BMI, and licenses with copyright owners such as Universal Music
Group and Capital Records were not acquired by Capstar in the sale;

Capstar did not seek to acquire, nor did acquire, DMX's equity or any
other ownership interest in DMX; and

The Sale Order states that the PES Compulsory License is not being
transferred to Capstar.

Given what Capstar did nor acquire, what it expressly excluded from its purchase of

DMX's assets in bankruptcy, and what it expressly disclaimed in Court, it cannot be said

that, even if eligibility for the PES Compulsory License can be acquired by assignment,

Capstar purchased that eligibility.



CONCLUSION

For the aforementioned reasons, the Copyright Royalty Board should refer the

question presented by this motion to the Register as a novel and material question of

substantive la@;. If the Board does not refer the question, then it should conclude that,

based on the facts presented, Capstar is ineligible for the PES Compulsory License and

therefore lacks a substantial interest to participate in this proceeding and should be

stricken from the proceeding pursuant to 17 U.S,C. $ 803(b)(2)(C).

Respectfully submitted,

7~
Thomas J. Perrelli
Jared 0, Freedman
JENNER k BLOCK LLP
601 Thirteenth Street, N,W,
Washington, DC 20005
(202) 639-6000 (Tel.)
{202) 639-6066 (Fax)

Counsel f'r SoundExchange, Inc.

OF COUNSEL

David Stratton
PEPPER HAMILTON LLP
Hercules Plaza, Suite 5100
133 Market Street
Wilmington, DE 19899
(302) 777-6566 (Tel.)
(302) 397-2716

Christopher Winters
NEWBERG k WINTERS LLP
8300 Boone Blvd., Suite 500
Vienna, VA 22182
(703) 714-9529 (Tel.)
(703) 991-4516 (Fax)

Date: vlay 4, 2006
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CERTIFICATE OF SERVICE

I, Jared O. Freedman, hereby certify that a copy of the foregoing MOTION BY

SOUNDEXCHANGE FOR REFERRAL OF NOVEL MATERIAL QUESTION OF

SUBSTANTIVE LAW CONCERNING THE PREEXISTING SUBSCRIPTION SERVICE

COMPULSORY LICENSE has been served this 4th day of May, 2006 by overnight mail to the

following persons:

Chuck Walker
Muzak LLC
3318 Lakemont Boulevard
Fort Mill, SC 29708
chuckw@muzak.corn
(P) 803/396-3262
(F) 803/396-3264
Representativefor Muzak LLC

Bruce G. Joseph
Karyn K. Albin
WILEY RED' FIELDING LLP
1776 K Street, NW
Washington, D.C. 20006
(P) 202/719-7258
(F) 202/719-7049
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201 Redwood Shores Parkway
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(P) 650/802-3000
(F) 650/802-3100
kenneth.stein thalia;weikcom
Counselfor THP Capstar Acquisition Corp.,
d! b!a DAfXMusic

Seth Greenstein
Todd Anderson
CONSTANTS'E CANNON PC
1627 Eye Street, NW
10th Floor
Washington, DC 20006
sgreensteinENconstantinecannon.corn
tanderson@constantinecannon.corn

(P) 202/204-3500
(F) 202/204-3501
Counselfor XM Satellite Radio Inc.

Les Watkins
Vice President, Business Affairs
Royalty Logic, Inc.
405 Riverside Drive
Burbank, California 91506
(P) 818/955-8900
(F) 818/558-3484
LesWatkins MusicReports.corn
Representativefor Royalty Logic, Inc,

William Patry
THELEN REID & PRIEST

875 Third Avenue
New York, NY 10022

(P) (212) 603-2068
(F) (212) 829-2027
wpatryCa'thelenreid.corn
Counselfor Music Choice
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-fared O. Freedman
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UNrITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE AMENDED PROOF OF CLAIM

Name of Debtor: DMX MUSIC, Ls)C. Case No. 05-10431-MFW

NOTE: This Conn should not be used to make a claim(or an administrative expense ar)sing after the conunencement
of the case. A "request" for payment of an administrative expense may be /i)cd pursuant to 11 U.S.C. 6 503.

Name of Creditor (The person or entity io whom the debtor owes money cr
propcny):

SoundExrhangc, lnc, for itself and on behalf of thc Recording Industry
Association Of America
Name and addresses v here notices should be sent:

David B Stratton, Esq,
Pepper Hamilton LLP
1313 lviarket Street, Suite 5100
PO Box 1709
Wilndng ton, DK 19899-1709
Telephone Number: (302) 777-6500

with a copy to:

0 Check box if you am aware that anyone
else has filed a proof of claim relating ro
your claim. Attach copy of statement
giving panicuhus,
Check box if you have never received
any notices from the bankruptcy courr in
this case.

0 Chc+ box if thc address differs from ihe
address on the enve)ope sent to yxnt by
the coun.

FKXS

GCY &a'& 595

THIS SPACE )S FOR COURT USE ONLY

Gary R. Greensteln, Esq.
SoundExchange, Inc
1330 Connecticut Ave., N.W., Suite 330

'ashington, DC 29036
(Tel) 202-828-01 26

Account or orher number by v;hich creditor identifies debtor;
Iq/A

L Basis for Claim
0 Goods sold
0 Services performed
0 Money loaned
0 Persona) injury/wrongful dcarh
0 Taxes
X Other(Sec Rider A attached hereto)

2. Date debt was incurrcdr (Sce Rider A anached hereto)

Check here 0 replaces
if this claim 0X amends a previously filed chim, dated: 9/! 2/200 i.

0 Retiree beneEits as detined in 11 U.S.C. ft 1114(a)
0 Wages. salarics, and compensarion (fill out below)

Your SS /0
Unpaid compensation for services perfonucd
from to

(date)

3. If court 'ud ment, date obtained.
4, Total Antount of Claim at Time Case Filedi $2,609,8M.83 (Sec Rider A attached hereto)

If all or pcn of.your chim is secured or entirled to priority, also complete Item 5 or 6 below.

X Check rhis box if chim includes imerest or other charges in addition to thc principal amount of the claim. Attach itemized statement of all interest or
additional char es.

5. SECURED CLAIh 1.

Check this box if yoiir claim is secured by col)stem) (including a right of
setoff)

Brief Descriprion of Col)atcmL
0 Real Estate 0 hioror Vehicle

Value of CollateraL 5

Amount of arrearaoe and ether charges

6. Unsecured Priority C)ainx

0 Check rhis box if you have an unsecured priority c!aim Amount entitled to priority
$
Specify ibe pnonty of the c)aim:

0 Wages, salaries, or commissions (up io $4.650),* comer within 90 days before
filing of the bankruptcy petition or cessation of ihc debtor's business, whichever is
cather - 11 U.S.C. 8507(a)(3)

0 Contributions to an employee beneEt plan - 11 U.S.C. 0507(a)(4)
0 Up io $2 ) 00" ot deposirs toward purchase, lease, or rental of proper/y or services

for personal. (amt)y, or household use - 11 U.S.C, 850i7)aj(6)
Alimony, maintenance, or cappon owed to a spouse, former spouse, or child - i!
U.S,C. 8507(a)(7)

0 Taxes or pcnaiues owed to govemmcma) units - 11 U.S.C. 8507(aj(8).
0 Other - Specify app)icable paragraph of I I U.S.C. 8507(a)

ctmauras arc.su&jeer raadjusiincnr nn cl/c'0/ and cvcry3 ycarc /hcrcaficr with respect
xa cu.rcs commenced aa nr a/)cr /hc dare a/ ad usttncnr,

7. Crcditsr Tac amouai of all paymeats on this chira has been credited and deducted for the purpose of making
rhis proof of claim.
8. Supporting Documents. Anach cripicsafsuppaning daciumcnrs, such as promissory notes, purchase orders,
mvoices. itemized statenicnts of running sccounrs. contracts. coun judgments, mcngages. sccunty agreements, aad
evidence of perfection of lien.
9. Dais - Stamped Copy: Tc rccciic an acknov:Icdenicnt of the Bi)inc of your clram. enclose o smmped self-
addrecscd enveIopc and coliy of t)us proof of c)aim.

T)t)S SPACE Fck COURT USE ONLY

Date
October )2. 2005

Sign andpnnt the name oud title, if aay, o( ihc. creduor or other person authonzcd io f) )c this
c)aiai (ariaqh cop/a po+ ofv(torney, if anv)

);k,
D vid . Stirtton, Esquire: Counsel forSoundExchan e, lnc.

pena/rryar prcrcamigjraudu/cnr i:/aim: Fine of up to $500,000 or impnsonmcnt for up to 5 years, or boih. 18 U.S.C. gg)52 '&&a'j'::;:::.j"; '.:;-~ is,:::."','.'c~:.:'-;:;::;:,'c-'c::.



RIDER A TO SOUNDEXCHANGE, INC.
AMENDED PROOF OF CLAD%

This Amended Proof of Claim amends claim numbers 754 and 757 that were

timely filed on September 12, 2005. Pursuant to the provisions of 17 U.S.C. $ $ 112 anil 14,

DMX, inc. ("DMX") was obligated to pay royalties to SoundExchange, Inc. ("SX") for the

making of digital audio transmissions and ephemeral phonorecords of sound recordings during

the operation of a Preexisting Subscription Service ("PES") and Business Establishment Services

("HES"). Notwithstanding this statutory obligation, which was a condition precedent to avoiding

liability for copyright infringement, DMX failed to file reports or pay royalties with respect to its

PES or BES services for the following periods:

PES: December I, 2004 through and including February 13, 2005

BES: 3anuary 1, 2003 through and including February 13, 2005

Based on statements of account recently provided by DMX, SX has calculated the

amount of the statutory royalties due plus late fees to be $2,609,802.83. The underlying numbers

used to calculate that Hability cannot be disclosed pursuant to Copyright Office regulations. SX

has requested additional information from DMX concerning its revenues from statutory

activities. SX reserves the right to further amend its claim to more accurately reflect the amount

of unpaid royahies and other amounts due to it once it has obtained the additional information

that it has requested.



lN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

hGOQDE ACQUISITION, INC., et

aL,'ebtors.

) Chapter 11

)
) Case No. 05-10429 (MFW)
) (Jointly Administered)
)

[Re Docket Nos.: 299, 300, 302, 303, 307, 308, dt 309]

DEBTORS'OTION FOR LEAVE TO FILE OMNIBUS REPLY OF DEBTORS IN
POSSESSION TO CERTAIN LIMITED OBJECTIONS TO DEBTORS'OTION TO
SELL SUBSTANTIALLY ALL OF THEIR ASSETS AND FOR RELATED RELIEF

On February 14, 2005, the above-captioned debtors and debtors-in-possession

filed that certain Motion of the Debtorsforan Order: (I) Approving Sale By Debtors of

Substantially All ofTheir Operating Assets Free and Clear ofAll Liens, Claims, Encumbrances

and Other Interests Pursuant to Sections 363(b), (f) and (m) ofthe Bankruptcy Code, (11)

Assuming andAssigning Certain Executory Contracts and Unexpt'red Leases; and (111) Granting

Related Relief(Filed: 2/14/05J (Docket No. 20) (the "Sale Motion"). Pursuant to the Sale

Motion, the Debtors seek to sell substantially all of their assets. The objection deadline for the

Sale Motion was May 4, 2005.

In response to the Sale Motion, the Debtors have received 107 formal and

informal objections. In particular, objections to the relief sought in the Sale Motion were filed

by:

(1) American Society of Composers, Authors and Publishers [Docket No.

299] ("ASCAP" and the "ASCAP Objection");

The Debtors consist ofthe following entities: Maxide Acquisition, Inc., a Delaware corporation;
AEI Music Network, Inc., a Washington corporation; DMX Music, Inc., a Delaware corporation; aad
Tempo Sound, Inc., an Oklahoma corporation.
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(2) Broadcast Music, Inc. tDocket No. 309] ("BMI" and the "BMI

Objection");

(3) UMG Recordings, Inc. P)ocket No. 303] ("UMG" and the "UMG

Objection");

(4) The Harry Fox Agency, Inc. tDocket No. 302] ("Harry Fox'* and the

"Harry Fox Objection");

(5) Capitol Records, Inc., d/b/a EMI Music North America tDocket No. 308]

("Capitol" and the "Capitol Objection");

(6) Sound Exchange, Inc. tDocket No. 307] ("Sound Exchange" and the

"Sound Exchange Objection"); and

{7) The Official Committee of Unsecured Creditors P)ocket No. 300] {the

"Committee" and the "Committee Objection").

By way of this motion (the "Motion") and pursuant to Del. Banla'. L.R. 9006-1(d),

the Debtors seek leave from the Court to file the Omnibus Reply ofthe Debtors in Possession to

Certain Limited Obj ections to Debtors'otion to Sell Substantially All ofTheirAssets andfor

Related Relief (the "Reply") A true and correct copy of the Reply is attached hereto and

incorporated herein as Exhibit A.

The Debtors seeks to file the Reply in order to respond to certain issues raised in

the above-noted objections (the "Objections") concerning successor liability, and other matters,

for which the Debtors believe a response is appropriate. The Debtors believe that the Reply will

aid the Coun in adjudicating the Objections and help ensure that the current state of the law in

the Third Circuit on successor liability is before the Court and on the record.



WHEREFORE, the Debtors respectfully request entry of an order granting the

Motion and authorizing the filing of the Reply.

Dated: May 6, 2005
PACHULSKI, STANG, ZERK., YOUNG, JONES
4 WEINTRAUB P,C.

Laura Davis Jones (6ar No. 2436)
Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA Bar No. 105438)
J. Rudy Freeman (CA Bar No. 188032)
Curtis A. Hehn (Bar No. 4264)
Sandra G. McLamb (Bar No. 4283)
919 North Market Street, 16th Floor
P.O. Box 8705
Wihnington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400
Counsel for Debtors and Debtors in Possession

SO ORDERED this
ofMay, 2005

day

The Honorable Mary F. Walrath
Chief Judge, United States Bankruptcy

Court for the District of Delaware
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EXHIBIT A



IN THE UNrl'ED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

MAXIDE ACQUISITION, INC., et al., t

Debtors.

) Chapter 11

)
) Case No. 05-10429 (MFW)
) (Jointly Administered)
)

[Re Docket Nos.: 299, 300, 302, 303, 307, 30S, k 309]

0~US REPLY OF DEBTORS IN POSSESSION TO CERTAIN LIMITED
OBJECTIONS TO DEBTORS'OTION TO SELL SUBSTANTIALLY

ALL OF THEIR ASSETS AND FOR RELATED RELIEF

Debtors in possession Maxide Acquisition, Inc., et al. (the 'Debtors") hereby

respectfully submit this omnibus reply to the following objections to Debtors'otion to Sell

Substantially All ofTheir Assets and for Related Relief (the "Sale Motion"):

(1) American Society of Composers, Authors and Publishers [Docket No.

299] ("ASCAP" and the "ASCAP Objection"};

(2} Broadcast Music, Inc. |Docket No. 309] ("BMI" and the "BMI

Objection");

(3) UMG Recordings, Inc. /Docket No. 303] ("UMG" and the "UMG

Objection");

(4) The Harry Fox Agency, Inc. [Docket No. 302] ("Harry Fox" and the

"Harry Fox Objection");

The Debtors consist of the following entities: Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., a Washington corporation; DMX Music, Inc, a Delaware corporation; and Tempo Sound, Inc., an
Oldahorna corporation.
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(5) Capitol Records, Inc., d/b/a EMI Music North America [Docket No. 308]

("Capitol" and the "Capitol Objection");

(6) Sound Exchange, Inc. [Docket No. 307] ("Sound Exchange" and the

"Sound Exchange Objection"); and

(7) The Official Committee of Unsecured Creditors tDocket No. 300] (the

"Committee" and the "Committee Objection").z

In reply to the foregoing objections, Debtors respectfuOy represent as follows:

The ASCAP Obiection

1. The ASCAP Objection requests that the Court eviscerate paragraph l6 of

the proposed Sale Order ("Paragraph I6" and the "Proposed Order"). Paragraph 16 generally

provides that the "Successful Bidder" for Debtors'ssets will not have successor liability for

obligations owing by the Debtors. ASCAP proposes that the Court include in the Sale Order

language that expressly preserves ASCAP's right to assert at a later date that any Successful

Bidder has successor liability to ASCAP, notwithstanding Paragraph I6. See ASCAP Objection

at p. 6. The ASCAP Objection is meritless and should be overruled for the reasons set forth

below.

2. Bankruptcy Courts regularly protect asset purchasers from creditor claims

based on theories of "successor liability."s The justification behind this protection is obvious: If

Debtors have also received dozens of informal letters and "letter objections" to the Sale Motion that are not
addressed in this reply memorandum. Debtors wilI address the matters raised by these various other informal
"objections" at the hearing on the Sale Motion.
s SeL ~e, P.KX. Centers. Inc. v. Commonwealth of Va. (In re P.K.R. Convalescent Centers. Inc.l, 189 B.R. 90
(Bankr. E.D. Va. 1995); see also Wood v. CLC Coro. fin re CLC Coro.), 110 B.R. 335, 339 (Bankr. M.D. Tenn.
1990); Volvo White Truck Coro. v. Chambersbura Beveraae. Inc. Gn re White Motor Credit). 75 BZ. 944 (Bankr.
N.D. Ohio 1987); American Livina Svstems v. Benapfel Gn re All AnL Of Ashburn. Inc.j, 56 B.R. 186, 189-90
(Bankr. N,D. Ga. 1986), aff'd 805 P2d 1515 (11 Cir. 1985j.



sales free and clear are not allowed and enforced, creditors wiH be encouraged to pursue more

lucrative non-bankruptcy remedies against the debtor's successor, thereby attempting effectively

to obtain a priority over other similarly situated creditors. Such creditor maneuvering, if

permitted, would inevitably result in reduced prices offered for estate assets. Allowing successor

liability actions therefore would thwart the underlying purpose of the Bankruptcy Code, which is

to maximize the value of estate assets for equitable distribution to all creditors. See In re Trans

World Airlines Inc., No. 01-0056 (PIW), 2001 WL 182032S, at *3 (Bankr. D. Del. March 27,

2001); WB Partnershi v. Commonwealth of Va. In re WB Partnershi, 189 B.R. 97, 99

(Bankr, E.D. Va. 1995).

3. Statutory authority also exists for granting "successor liability" protection

to a buyer of estate assets. Section 363 permits sales free and clear of "interests" in property. In

In re Trans World Airlines Inc., 322 P.3d 283 (3d Cir. 2003) ("TWA"), the Third Circuit ruled

that the phrase "any interest in such property" as used in section 363(f) encompasses not only in

rem interests in property, such as liens, but also interests which are connected to or arise from the

property being sold. The Third Circuit rejected the argument that the phrase "interest in

property" is limited to in rem interests, in part because to equate interest in property with only in

rem interests would be inconsistent with section 363(f)(3) which, by its language, contemplates

that a Hen is but one type of interest. The Third Circuit also adopted the view that because the

claims in question were both subject to monetary valuation, the creditors could be compelled to

accept a money satisfaction of their interests and thus the property could be sold free and. clear

under section 363(f)(5). As indicated above, the Third Circuit also noted that the Code's priority

scheme supported its conclusion, stating that "in the context of a bankruptcy, these claims are, by

3
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their nature, general unsecured claims and, as such, are accorded low priority. To allow the

claimants to assert successor liability claims against American while limiting othercreditors'ecourse

to the proceeds of the asset sale would be inconsistent with the Bankruptcy Code's

priority scheme." TWA 322 F.3d at 292.4

4. ASCAP fails to mention TWA in the course of making its objection.

(ASCAP apparently recognizes that there is no general legal impediment to this Court protecting

the Successful Bidder from successor liability.) Instead, ASCAP argues that ASCAP should be

carved out from Paragraph 16, because Paragraph 16 allegedly "infringes on the jurisdiction of

the New York Court" that administers a consent decree (in respect of long-standing alleged anti-

trust violations by ASCAP and BMI) (the "Consent Decree" and the "New York Court").

Specifically, ASCAP argues that:

"ASCAP may in the future wish to assert that it is not
obligated to issue new licenses to THP (or any other
successful bidder) because such party is a successor to the
Debtors.... Entry of the Proposed Order, as drafted, may
impair ASCAP's ability to make this and other similar
assertions in the New York Court and, accordingly, would
deprive the New York Court of the power to interpret and
enforce... [the Consent Decree] with respect to these
disputes."

ASCAP Objection at g S.

5. ASCAP's position is meritless for three reasons:

a. First, ASCAP's "argument" that Paragraph 16 "may impair"

ASCAP's ability sometime in the future to assert a successor liability claim against the

4 In an unpublished opinion, the Eighth Circuit has agreed with the Third Circuit's analysis. Cibulka v.
Trans World Airlines Inc., No.03-1992, 2004 WL 87695 (8 Cir. Jan. 21,2004).
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Successful Bidder is not "an argument" at all — it is simply a complaint that Paragraph 16

provides what it provides. Paragraph 16 obviously "may impair" ASCAP's ability to make a

successor liability argument — that is the very purpose of the provision (as endorsed by TWA, et

al.).

b. Second, there is no logical reason why an alleged anti-trust violator

that has been forced to operate under a consent decree should be granted a special exemption

from a successor liability Hmitation, The Consent Decree was obviously formulated to protect

customers and potential customers of ASCAP (and objecting party BM1) from what the

Department of Justice perceived to be anticompetitive conduct. ASCAP now argues that,

because of the fortuity of being forced to enter into a Consent Decree, it should uniquely. be.

entitled to attempt to extract monies from the Successful Bidder on a "successor liability" theory.

This is illogical and inappropriate under TWA,

c. Third and finally, Paragraph 16 does not impact upon the proper

administration of the Consent Decree. The Consent Decree (which is attached to the ASCAP

Objection) makes no mention of the concept of "successor liability." The Consent Decree

contains no restriction on the jurisdiction of any other court to enter an order that might have

relevance to an issue that might be adjudicated some day pertaining to the Consent Decree.

ASCAP's suggestion that Paragraph 16 somehow constitutes some sort of material intrusion or

impairment of the New York District Court's jurisdiction therefore is groundless. ASCAP's

position amounts to an argument that this Court is prohibited from issuing ~an order on any issue

that might create precedent in a hypothetical future litigation relating to the Consent Decree.

ASCAP cites no authority for such a proposition. TWA also suggests no such limitation on the

5
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Bankruptcy Court's authority to limit successor liability.5 ASCAP's position therefore has no

basis.

The BMI Ob'ection

6, Like ASCAP, BMI is a music licensing agency operating under the

Consent Decree. HMI makes the same meritless "successor liability*'bjection made by

ASCAP. See BMI Objection at p. 7. BMI also goes one step further: BMI asks the Court to

render the successor liability issue moot by ~re uiYin Debtors to assume and assign the BMt

licenses to the Successful Bidder. BMI argues that this is necessary because, unless the BMI

licenses are assumed, the effect would be "to treat BMI songwriters, composers and music

publishers less favorably than other music licensors by dispensing with contract assumption

requirements.", Id. at p. 9.

7. BMI is attempting to rewrite the Bankruptcy Code. Debtors do propose to

assume and assign other music license agreements to the Successful Bidder. Assumption and

rejection decisions were/are driven by the Debtors'and Successful Bidder's] business judgtnent.

There is a sound business judgment basis for each such decision. The prepetition delinquencies

alleged by BMI are substantial, making assumption of the BMI licenses economically

unfeasible'he "discrimination" of which BM complains is simply the effect of the business

analysis at the heart of every assumption or rejection decision.7 This objection is therefore also

meritless.

TWA involved EEOC claims, The Third Circuit issued its opinion notwithstanding that the successor
liability restriction might limit issues that might later be adjudicated by the EEOC or the National Labor Relations
Board.

Debtors do believe BMI's assertion of amounts owing is extremely overstated,
BMI's argument therefore is meaningless,

SSOgn-001ttyOCS Dar1078li.2



The UMG Har Fox and Ca itol Ob ections

8. Harry Fox is a music licensing agency which is not subject to the Consent

Decree. UMG and Capitol are record companies. Debtors hold music licensing rights with each

of these entities pursuant to executory license agreements.s

9. Each of these entities nonetheless objects to the assumption and

assignment of their licensing agreement, asserting that assignment over their objection is not

permissible under the Copyright Act (and therefore under Bankruptcy Code g 365(c)(i)). See

UMG Objection at p. 2; Harry Fox Objection at p. 4; Capitol Objection at p. 3. The objections

are presumably an attempt to use g 365(c)(i) to attempt to leverage the renegotiation of the

existing licensing agreements, notwithstanding Debtors'ongstanding performance under those

agreements.

10. In any event, Debtors will not seek to assume and assign the respective

license agreements of UMG, Harry Fox and Capitol over the objection of those parties. Debtors

hope to reach consensual agreements with these objectors prior to the hearing on the Sale

Motion,

Sound Exchan e Ob ection

11. Sound Exchange also provides statutory licenses to the Debtors. Sound

Exchange also objects to the assumption and assignment of its licenses. Debtors, however, do

not propose to assume and assign the Sound Exchange licenses. This objection is therefore

irrelevant. Sound Exchange also objects to the sale on the following grounds;

As UMG points out in the UMG Objection, the UMG license terminated by its stated written terms in 200t.
The parties have nonetheless continued to operate under the license since that time,



a. The Debtors may not sell, assign or transfer any ephemeral

phonorecords created pursuant to the Sound Exchange license;

b, Any purchaser of the Debtors'ssets will not be entitled to enjoy

the benefits of a "preexisting subscription service"; and

c. The Debtors must be required to maintain all books and records

relating to the payment of royalties and the making of transmissions pursuant to federal

regulations. Sound Exchange Objection at p. 20,

12. Debtors wiII agree that they wilI not transfer any "ephemeral

phonorecords" to the extent prohibited by law. Sound Exchange's second argument is simply

irrelevant — nothing in the Sale Order attempts to adjudicate what rate the Successful Bidder is

entitled to demand. With respect to Sound Exchange's "document control" objection, the Asset

Purchase Agreement gives Debtors access to their books and records for two years. If Sound

Exchange so desires, Debtors will make copies of all records which Sound Exchange deems

necessary and maintain those records for three years, at Sound Exchange's cost and expense.

The Committee Ob ection

13. Finally, the Committee has filed an objection in respect of two points: the

distribution of sale proceeds and releases required by THP Capstar which the Committee

believes are inappropriate.

14. Debtors'ending group will address the proceeds distribution issue.

Debtors would simply point out, however, that the consensually negotiated debtor in possession

financing order (to which the Committee agreed) contains proceeds distribution provisions in
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favor of the lenders. The Committee's current position appears inconsistent with those

provisions.

15. The releases {"Releases") at issue are the release by the estates of (i)

subsidiaries of the Debtors (the equity in which is being acquired by the Successful Bidder), (ii)

parties who hold "Assumed Liabilities" under the Asset Purchase Agreement, (iii) counterparties

to "Assumed Contracts" under the Asset Purchase Agreement, and (iv) officers, directors,

employees or agents of any Debtor that are employed by the Successful Bidder immediately

following the closing. In respect of items (ii) and (iii) above, the Releases do not apply to claims

that are unrelated to the applicable Assumed Contract or Assumed Liability.

16. The Releases sre contained in the Sate Order because they are r~euired by

Debtors'talking horse bidder — THP Capstar. The necessity of certain of the Releases is

obvious. It is unrealistic, for example, to expect a party to buy the equity in non-debtor

subsidiaries if the Debtors could then promptly sue the acquired companies on pre-existing

claims. No logically-thinking purchaser would enter into such a transaction. Similarly, to the

extent a buyer is assuming liabilities, the buyer naturally would want to ensure that such

liabilities would not subsequently increase by reason of the estates'ssertion of pre-existing

claims. Similarly, the assertion of claims by the estates relating to Assumed Contracts would

logically lead to potential addihonal liability that the purchaser would have to address under such

contracts.

17. THP Capstar's demand for releases of retained employees is admittedly

less standard. THP Capstar's thinking was presumably that it does not want hired employees

distracted by future litigation threats. THP Capstar therefore requires the Release, The Release

9
55084-0011DOCS DH:1078 1 1.2



must simply be considered a "cost" of the transaction. (The employee release was not required

(and is not required) by the Debtors.) &

18. Finally, the Debtors would point out that the Releases have been in the

Sale Order since the commencement of these cases. The Committee has had signiTicant time to

ascertain any perceived value of the released claims. The Debtors are not aware of any

meaningful, valid claims that are being released. The value of any claims that have yet to be

uncovered by the Committee therefore should not be an impediment to approving the sale at this

time.

19. Iror the foregoing reasons, Debtors respectfully request that the objections

be overruled where indicated above.

Dated: May 6, Z005
PACHULSKI, STANG, ZIEHL, YOUNG, JONES
a 'WBIRrRAUB P.c.

Laura Davis Jones (Bar No. 2436) )
Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA BarNo. 105438)
J. Rudy Freeman (CA Bar No, 188032)
Curtis A. Hehn (Bar No. 4Z64)
Sandra G. McLamb (Bar No. 4283)
919 North Market Street, 16th Floor
P.O. Box 8705
Wihnington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Counsel for Debtors and Debtors in Possession

Debtors would also point out that. as of the date hereof, none of Debtors'irectors or executive officers has
been offered any employment by THP Capstar.

10
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re.

MAXIDE ACQUISITION, INC,, ei al.,

Debtors.

Chapter 7

Case No. 05-10429(MFW)
Jointly Administered
Objection Deadline: 5/4/05  4:00 p.m.
Hearing Date: 5/10/05  I:00 p.m,

OBJECTION OF SOUNDKXCHANGK, INC., TO THE DEBTORS'OTION

FOR, INTER ALlA, APPROVAL OF THE SALK OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS AND OTHER RELIEF

(RELA TED TO DOCKET NOS, 16, l50 It'e 260)

SoundExchange, Inc. ("SoundExchange"), hereby objects to the Debtors'otion

(the "Motion") seeking, infer alia, this Court's approval of the sale of substantially all of the

Debtors'perating assets, and in support thereof states as follows:

I. INTRODUCTION

l. As more fully set forth below, SoundExchange, a non-profit Delaware

corporation, is the sole "Designated Agent" authorized by the United States Copyright Office to

receive statements of account, royalty payments and reports of use from entities, such as the

Debtors, that make digital audio transmissions ofsound recordings'nder the statutory licenses

' sound recording is defined in the Copyright Act as "a work that result[sl from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual
work, regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they are
embodied." 17 U.S.C, ss 101. A sound recording is distinct from a musical work, which refers to a composition-
the notes and lyrics — which may be incorporated into a sound recording. For example, when Songwriter writes
song X, which is later recorded by Artists A and B, each of A and B's recordings of song X is a distinct copyrighted
sound recording, but the underlying musical work is the same in both recordings.
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set forth in Section 114 of the Copyright Act, 17 U.S.C. $ 114 (d)(2) (the "Digital Transmission

License"), and that make ephemeral phonorecords of sound recordings (i.e., server copies)

under the statutory license set forth in Section 112 of the Copyright Act, 17 U.S.C. $ 112(e) (the

"Ephemeral Recording License").

SoundExchange is obligated by law to distribute the royalties it receives

from entities making transmissions under a Digital Transmission License, net of its costs for

royalty collection, distribution, enforcement and rate establishment, as follows: 50% to the

sound recording copyright owner, 45% to the featured recording artist, 2/~% to an independent

administrator of a fund established for the benefit ofnonfeatured vocalists and 2N% to an

independent administrator ofa fund for the benefit ofnonfeatured musicians. 17 U.S.C. $

114(g)(3)(A)-(D).

3. DMX Music, Inc. ("DMX"), a debtor herein, has operated or sought to

operate under the Digital Transmission and Ephemeral Recording Licenses for certain of its

activities. In lieu of obtaining statutory licenses and complying with all of the requirements

thereof, DMX would have to obtain consensual copyright licenses from the individual copyright

owners of the sound recordings it reproduces and transmits in order to avoid liability for

copyright infringement.

4. SoundExchange objects to the sale ofsubstantially all of theDebtors'perating

assets on the following grounds:

Copies of relevant statutes and regulations are attached hereto as Exhibit A.

'Phonorecords" are defined in the Copyright Act as "material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term 'phonorecords'ncludes the material object in which the sounds are first fixed."
17 U.S.C. g 101. When a sound recording on a Compact Disc is copied to a computer hard driver or server, the
reproduction of each individual sound recording on that hard drive is a separate phonorecord.

Fat.KGAt.: sl 733703 v2 (l i 5QF02cDOC)

-2-



a. the Debtors may not sell, assign or transfer any ephemeral phonorecords
created pursuant to a statutory license obtained under 17 U,S.C. $ 112, or
created without a consensual license to do so;

b. the Debtors may not sell, assign or transfer non-exclusive, compulsory
copyright licenses pursuant to 17 U.S.C. $ f 112 and 114;

any purchaser of the Debtors'ssets will not be entitled to enjoy the
benefits of a "preexisting subscription service," a class of statutory
licensee expressly limited by Congress, and pay the statutory royalties
available to such services, unless that purchaser independently satisfies the
statutory requirements to be a preexisting subscription service; and

the Debtors must be required to maintain all books and records relating to
the payment of royalties and the making of transmissions pursuant to
37 C.F.R. $ g 260.4(f), 262.4(i), 270.2(i), and 270.3(c)(6), to enable
SoundExchange to conduct audits pursuant to 37 C.F.R. gg 260.5(b) &
262.6(b), to verify the royalty payments that were or should have been
made by the Debtors, as well as to preserve evidence necessary for any
infringement action brought by the copyright owners of the sound
recordings reproduced or transmitted by Debtors,

II. STATUTORY LICENSING

A. Licenses to Make Digital Transmissions and Ephemeral Phonorecords

5. In response to, Enter alia, the ease and anonymity in copying sound

recordings over the Internet and other electronic media, Congress passed the Digital Performance

Right in Sound Recordings Act of 1995 (the "DPRA"). Pub. L. No. 104-39, 109 Stat. 336 (Nov.

1, 1995). The DPRA created for the first time an exclusive right for copyright owners ofsound

recordings, subject to certain limitations, to perform publicly the sound recordings by means of

certain digital audio transmissions. One of the limitations on the new performance right was the

creation of a new statutory license, which would permit nonexempt, noninteractive digital

subscription services to publicly perform copyrighted sound recordings via such transmissions

upon meeting the requirements for the statutory license.
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6. An entity making certain types of digital transmissions to business

establishments was exempted from the requirement of obtaining a license — statutory or

consensual — to do so. The exempt transmissions are:

transmission[s] to a business establishment for use in the ordinary
course of its business: tp]rovided, [t]hat the business recipient does
not retransmit the transmission outside of its premises or the
immediately surrounding vicinity, and that the transmission does
not exceed the sound recording performance complement.

109 Stat. at 338 (codified at 17 U.S.C. $ 114(d)(1)(C)(iv)). Services that make exempt

transmissions to a business establishment are generally referred to as Business Establishment

Services.

7. Although Business Establishment Services are exempt from liability for

any digital audio transmissions made pursuant to the exemption set forth in Section

114(d)(1)(C)(iv), 17 U.S.C. $ 114(d)(I)(C)(iv), they are not exempt from the licensing

requirements for the making of ephemeral phonorecords of sound recordings, and are subject to

infringement liability if they do so without a license. The statutory license set forth in Section

112(e) of the Copyright Act grants Business Establishment Services a statutory license to make

multiple ephemeral phonorecords of copyrighted sound recordings to facilitate their exempt

transmissions provided that the conditions of the license, including the payment of royalties, are

satisfied. 17 U.S,C $ 112(e). If a Business Establishment Service does not wish to operate

under the Ephemeral Recording License created in Section 112(e), then it may seek consensual

copyright licenses from each individual copyright owner of the sound recordings it reproduces."

8. The scope of the DPRA's statutory license was expanded with the passage

of the Digital Millennium Copyright Act of 1998 (the "DMCA"), Pub. L, No. 105-304, 112 Stat.

On information and belief, DMX has obtained consensual copyTight licenses to make
phonorecords of sound recordings for certain of its activities that are not eligible for statutory licensing.
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2860 (Oct, 28, 1998), to cover certain nonsubscription transmissions and certain transmissions

by preexisting satellite digital audio radio services. These new categories of services would also

be permitted to perform publicly a sound recording in accordance with the terms and rates of the

statutory license.

9. The DMCA also divided the services that were covered by the DPRA's

statutory license into two groups. Under the DMCA, those digital subscription services that were

in existence and making transmissions on or before July 31, 1998 became known as "Preexisting

Subscription Services," while digital subscription services that were launched subsequent to July

31, 1998 would be identified as "New Subscription Services.*'ee 17 U.S.C. $ 114(j)(11) gc (8).

As a result, following passage of the DMCA, there were four broad categories of services

eligible for Digital Transmission and Ephemeral Recording Licenses: eligible nonsubscription

transmission services; new subscription services; preexisting subscription services; and

preexisting satellite digital audio radio services. The fifth category of services, Business

Establishment Services, did not require a Digital Transmission License but could obtain an

Ephemeral Recording License.

10. DMX has attempted to operate certain of its consumer activities as a

Preexisting Subscription Service and certain of its commercial activities as a Business

Establishment Service. Its Preexisting Subscription Service activities cover those instances

where it provides audio-only music channels to digital cable systems and satellite televisions

systems serving residential subscribers. Its Business Establishment Service activities involve

certain of the services it provides to commercial establishments.

11, Upon information and belief, certain of the Debtors'ommercial activities

are eligible for the statutory Business Establishment Service Exemption, and therefore do not
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require a Digital Transmission License in order for the Debtors to perform publicly sound

recordings via digital transmissions. If the Debtors'usiness Establishment Service activities

involve the making of multiple ephemeral phonorecords ofsound recordings, the service will

need a license for such phonorecords — either a consensual license or the Ephemeral Recording

License. In the absence of such a license, Debtors may be subject to liability for copyright

infringement.

12. The Debtors'igital transmissions to satellite and cable television

systems, which are part of their consumer activities, do not qualify for the statutory Business

Establishment Service Exemption, and, in order to avoid liability by copyright infringement,

such transmissions and any ephemeral phonorecords created to facilitate such transmissions,

must either be made pursuant to consensual licensing agreements from individual sound

recording copyright owners or under the Digital Transmission and Ephemeral Recording

Licenses.

B. Preexisting Subscription Services Receive Preferential Rates On Digital
Transmission and Ephemeral Recording Licenses.

13. Section 114(j)(11) of the Copyright Act defines a Preexisting Subscription

Service as:

a service that performs sound recordings by means of
noninteractive audio-only subscription digital audio transmissions,
which was in existence and was making such transmissions to the
public for a fee on or before July 31, 1998...

17 U.S.C. $ 114(j)(11).

14. In the absence of voluntarily negotiated rates, the royalty rates to be paid

by Preexisting Subscription Services operating under the Digital Transmission License are

established to achieve the objectives set forth in Section 801(b)(1) of the Copyright Act. 17

U.S.C. $ 801(b)(l). The Section 801(b)(1) standard does not require Preexisting Subscription
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Services to pay royalty rates that would have been paid in the free market between a willing

buyer and a willing seller and has resulted in below-market royalty rates being paid by the

Preexisting Subscription Services. Compare 17 U.S.C. g 801(b)(1) (requiring rates set for

Preexisting Subscription Services to, inter alia, "minimize any disruptive impact on the structure

of the industries involved and on generally prevailing industry practices"), with 17 U.S.C. $

114{f)(2){B) (requiring rates for other services to "most clearly represent the rates and terms that

would have been negotiated in the marketplace between a willing buyer and a willing seller");

see also Determination of Reasonable Rates and Terms for the Digital Performance of Sound

Recordings, 63 FR 25,394, 25,399 {May 8, 1998) (codified at 37 C.F.R. $ 260.1 et seq.). Only

five of the more than one thousand services that have elected to operate under the Digital

Transmission Licenses are eligible by law for the below-market standard: three services that

qualify as Preexisting Subscription Services and two services that qualify as preexisting satellite

digital audio radio services.

15. Upon information and belief, the Debtors'onsumer service is one of the

three services that satisfies the statutory requirements for a Preexisting Subscription Service, and

would therefore be entitled to below-market royalty rates.

C. Reporting Requirements and Audit Rights

COMMERCIAL DIVISION

16. The royalty rates and other non-payment obligations owed by a service

making exempt transmissions to a business establishment (i.e., a service that does not require a

Digital Transmission License but operates under an Ephemeral Recording License), are set forth

in 37 C.F.R. $ 262.1 et seq. To the extent the Debtors hold or held an Ephemeral Recording
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License to facilitate exempt transmissions to business establishments, such license would be

governed by this regulation (the "Commercial Ephemeral Recording License"}.

17. Section 262.4(a) requires a Business Establishment Service availing itself

of a Commercial Ephemeral Recording License to make the required royalty payments for the

making of multiple ephemeral phonorecords to the Designated Agent, SoundExchange. 37

C.F.R. $ 262.4(a). In addition to the payment of any royalties that may be due, a Business

Establishment Service must, within 45-days after the end of each month during which it is

operating under a Commercial Ephemeral Recording License, deliver to SoundExchange a

statement of account containing the information set forth in Section 262.4(f), which must

include, inter alia, "Is]uch information as is necessary to calculate thc accompanying royalty

payment, or if no payment is owed for the month, to calculate any portion of the minimum fee

recouped during the month." 37 C.F.R. II 262.4(f).

18. Under existing regulations, only the Designated Agent, SoundExchange,

may conduct an audit of a Business Establishment Service, upon reasonable notice and during

reasonable business hours, once a year during any given calendar year, for any or all of the prior

3 calendar years. 37 C.F.R. $ 262.6(b).

19. A Business Establishment Service is required to retain its books and

records relating to the payment, collection and distribution of royalty payments for a period of

not less than 3 years. 37 C.F.R. $ 262.4(i). It must also use commercially reasonable efforts to

Sections 112 and 114 of the Copyright Act, and the regulations promulgated thereunder, require a

statutory licensee to comply with certain conditions. See 17 U.S.C. $ 112(e)(1)(A)-(D). If a statutory licensee fails

to comp)y with the conditions of the license, then it may be subject to liability for infringement to each copyright
owner whose recordings it reproduced. SoundExchange is the Designated Agent responsible for collecting the

royalty payments owed by certain statutory licensees pursuant to the statutory licenses created by Section 112 and

114 of the Copyright Act. Nothing in this Objection shall constitute a waiver of, or any other bar to or restriction

upon, the rights of the copyright owners to assert that the Debtors did not properly obtain and retain necessary

licenses, and to seek damages for infringement.
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obtain or to provide access to any relevant books and records maintained by third parties for the

purpose of any audit conducted by the Designated Agent. 37 C.F.R. $ 262.6(d).

CONSUMER DIVISION

20. The royalty rates and other obligations owed by Preexisting Subscription

Services for their enjoyment of the benefits of the Digital Transmission and Ephemeral

Recording Licenses are set forth in 37 C.F.R. ) 260.1 et seq. To the extent the Debtors hoM or

held Digital Transmission and Ephemeral Recording Licenses in connection with their consumer

division, such licenses would be governed by this regulation (the Digital Transmission and

Ephemeral Recording Licenses held by a Preexisting Subscription Service, collectively, the

"PES License", and the holder thereof, the "PES Licensee").

21. A PES Licensee must submit monthly statements of account to the

Designated Agent, SoundExchange, which includes information that is necessary to verify the

accompanying royalty payment. 37 C.F.R. $ 260.4(b) Ec (c).

22. An interested party, defined as, inter alia, an individual copyright owner

entitled to receive royalty payments or the Designated Agent, may audit the PES Licensee, for

the purpose of verifying the royalty payments made by such Licensee, once during any given

calendar year. 37 C.R.F. $ 260,5(b).

23. A PES Licensee must maintain its books and records relating to the

royalty payments, in accordance with generally accepted accounting principles, for a period of

three years. 37 C.F.R, $ 260.4(f).

See footnote 5.
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D. Sound Exchange

24. SoundExchange is the sole entity designated in Copyright Office

regulations to collect royalty payments directly from holders of Digital Transmission and

Ephemeral Recording Licensees, including from Business Establishment Services and from

Preexisting Subscription Services. SoundExchange is further obligated to distribute those

royalties to the sound recording copyright owners and performers entitled by statute to such

royalties. SoundExchange has the right under federal regulations to audit statutory licensees to

verify the amount of the royalties owed pursuant to a Digital Transmission or Ephemeral

Recording License. See 37 C.F.R. $ $ 262.6 & 260.5.

1II. ARGUMENT

A. The Debtors May Not Sell, Transfer or Assign Ephemeral Phonorecords
Created Pursuant to the Ephemeral Recording License.

2S. The ephemeral phonorecords authorized to be made and used pursuant to

the Ephemeral Recording License are intended solely to facilitate the digital audio

transmission of a sound recording transmitted to the public under the limitation on exclusive

rights specified by Section 114(d)(1)(C)(iv) of the Copyright Act, 17 U.S.C. $ 114(d)(l)(C)(iv)

(Business Establishment Service transmissions) or under a statutory license in accordance with

Section 114(f) of the Copyright Act, 17 U.S.C. $ 114(f). 17 U.S.C. $ 112(e)(1). The Ephemeral

Recording License does not grant a licensee the right to create and sell the ephemeral

phonorecords.

26. When Congress granted the statutory license to create copies of

copyrighted sound recordings, it provided explicit limitations on the rights obtained by the

Ephemeral Recording Licensee. Pursuant to Section 112, an entity "is entitled to a statutory

license,... if the following conditions are satisfied":
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(A) The tephemeral phonorecord] is retained and used solely
by the transmitting organization that made it, and no further
[ephemeral phonorecords] are reproduced from it.

(8) The [ephemeral phonorecordj is used solely for the
transmitting organization's own transmissions originating in the
United States under a statutory license in accordance with section
114(f) or the limitation on exclusive rights specified by section
114(d)(l)(C)(iv).

{C) Unless preserved exclusively for purposes of archival
preservation, the [ephemeral phonorecordJ is destroyed within 6
months from the date the sound recording was first
transmitted to the public using the [ephemeral phonorecord].

17 U.S.C, $ 112(e)(1) (emphasis added).

27. Thus, the grant of an Ephemeral Recording License does not give a

Licensee any right to sell, transfer or assign any of the ephemeral phonorecords it made.

Furthermore, the holder of the Ephemeral Recording License must destroy each ephemeral

phonorecord of a sound recording within 6 months from the first transmission of the sound

recording using the ephemeral phonorecord, unless it is being preserved solely for archival

preservation. See id.; 37 C.F.R. $ $ 260.1 & 262.1.

28. To the extent the Debtors held Ephemeral Recording Licenses, they never

had the right to sell, transfer and assign any of the ephemeral phonorecords they made. The

Ephemeral Recording License grants only the right to make and use, for a limited time period,

ephemeral phonorecords.

29. Upon information and belief, the Debtors have not been destroying their

ephemeral phonorecords within 6 months of the initial transmissions made from such ephemeral

phonorecords. To the extent the Debtors continue to have ephemeral phonorecords that were

Nothing in this Objection shall constitute an admission that the Debtors had properly complied
with the necessary regulations for obtaining Ephemeral Recording Licenses for any oraH of the sound recordings for
which they have made ephemeral phonorecords.
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used to initiate transmissions more than 6 months ago, and are not being kept solely for archival

purposes, such phonorecords are infringing upon the copyright owners'ights.

30. "To the extent that [a property] interest is limited in the hands of the

debtor, it is equally limited in the hands of the estate..." In re Southwest Citizens Org. for

Poverty Elim., 91 B.R. 278, 281 (Bankr. D.N.J. 1988) (citing 124 Cong.Rec. H11096 (daily ed.

Sept. 28, 1978)). The Debtors'roperty interest in the ephemeral phonorecords as of the date the

bankruptcy cases were commenced did not include the right to sell, transfer or assign the

ephemeral phonorecords, Therefore, the estates* interests in the ephemeral phonorecords are

likewise limited, and the estates do not have the power to sell the ephemeral phonorecords.

31. Section 363(f) of the Bankruptcy Code further prohibits the transfer of any

of the ephemeral phonorecords made by the Debtors. This section provides:

The trustee may sell property... free and clear of any interest in
such property of an entity other than the estate, only if-

( I) applicable nonbankruptcy law permits sale of such property
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to
be sold is greater than the aggregate value of all liens on such
property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

I I U.S.C. $ 363(f).

32. Applicable nonbankruptcy law — 17 U.S.C. $ 112(e) — prohibits the sale

and transfer of the ephemeral phonorecords made pursuant to an Ephemeral Recording License.

The Debtors have not obtained the consent of the thousands ofcopyright owners whose
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recordings they have reproduced for the sale of the ephemeral phonorecords, and the copyright

owners cannot be forced to accept a money satisfaction in lieu of their right to enjoin or

otherwise prevent any acts of infringement with respect to their copyright interests. See 17

U.S.C. ) 502 (copyright holder may obtain injunction enjoining infringing activities).

33. Bankruptcy courts refuse to authorize the unlicensed sale of copyrighted

works. In Audioffdelity Enterprises, Inc. v. Conrad Music (In Re AudiofidelityEnterprises, Inc.),

103 B.R. 544 (Bankr, D.N.J. ) 989), the court refused to authorize the sale of records containing

copyrighted works where, prior to the filing of the bankruptcy case, the debtor had entered into a

consent judgment, which made specific findings that the debtor had infringed the copyright

owners'ights, and that permanently enjoined the debtor from selling the infringing records.

Rather, the Audiofidefity court ordered that the records be destroyed, even though the inventory

was valued at $300,000. Id. at 548.

34. In In re Pilz Compact Disc, Inc., 229 B.R. 630 (Bankr. E.D.Pa. 1999), the

bankruptcy court permitted the chapter 7 trustee to abandon the debtor's phonorecords, finding

that the trustee would not be able to sell the records without infringing the copyrightowners'ights.

35. In Sony Music Entertainment, Inc. v. The Clark Entertainment Group, Inc.

(In re The Clark Entertainment Group, Inc.), 183 B.R. 73 (Bankr, D.N.I, 1995), the debtor

lawfully owned sound recordings, but did not have the right to make copies of the sound

recordings for sale and distribution. The court refused to authorize the debtor to sell the sound

recordings to a purchaser who would copy and distribute the recordings. However, the court

recognized that the debtor could lawfully sell the rights it owned in the sound recordings, i.e. the

right to possession and use.

PaLFGAL: ¹1733763 ¹2 u lSQF02!.DOC)
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36. Therefore, this Court should not permit the Debtors to sell any ephemeral

phonorecords in violation of the express terms of the requirements and conditions of Ephemeral

Recording Licenses. Any such sale would constitute copyright infringement. In addition, to the

extent the Debtors have ephemeral phonorecords that were required to be destroyed, these

phonorecords already constitute inNnging articles, to which the Debtors have no right even to

maintain or use for their own purposes.

37. Finally, the purchaser of the Debtors'ssets will be unable to utilize the

Debtors'phemeral phonorecords absent the consent of thousands of individual copyright

owners. The purchaser will be unable to obtain an Ephemeral Recording License in its own right

for the use of Debtors'phemeral phonorecords because it will fail to meet each of the

requirements for such license, including, inter alia, the requirement that it retain and use only

those ephemeral phonorecords that it made.

38. Therefore, SoundExchange respectfully requests that this Court deny the

Motion to the extent that it seeks to sell, assign or transfer any ephemeral phonorecords made by

the Debtors pursuant to an Ephemeral Recording License.

B. The Debtors May Not Assume and Assign Any Digital Transmission or
Ephemeral Recording License.

39. The Debtors have informed SoundExchange that they do not intend to

transfer any of their Digital Transmission or Ephemeral Recording Licenses. To the extent that

the actual purchase agreement or sale order for which the Debtors seek approval contemplates

the sale or assignment of such licenses, however, SoundExchange objects thereto.

40. Courts in the Third Circuit follow the general rule that copyright licenses

are executory contracts within the meaning of Section 365(c). fn re Go/den Books, 269 B.R.
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300, 308 (Bankr. D. Del. 2001); In re Access Beyond Tech, Inc., 237 B.R. 32, 43 (Bankr. D. Del.

1999); In re Valley Media, 279 B.R. 105, 135 (Bankr. D. Del. 2002).

41. A contract is executory if the obligations of the debtor and the non-debtor

party to the contract are so far unperformed that the failure of either to complete the performance

would constitute a materia) breach excusing the other from performing. In re Columbia Gas

Sys., 50 F.3d 233, 239 (3d Cir.1995); Sharon Steel Corp. v. Nat'l Fuel Gas Distrib. Corp., 872

F.2d 36, 38-39 (3d Cir.1989); In re Sunterra Corp., 361 F.3d 257, 264 (4th Cir,2004).

42. Applying this definition of executory contracts, courts generally have

found intellectual property licenses, including copyright licenses, to be "executory" within the

meaning of section 365(c) because the licensor must re&ain Rom suing the licensee, and the

licensee has payment and reporting obligations. See e.g., In re Valley Media, 279 B.R. at 135.

43. Absent the consent of the non-debtor party to such contract, Section 365

prohibits the assumption or assignment of an executory contract ifapplicable non-bankruptcy

law prohibits such assignment. 11 U.S.C. $ 365(c)(l).

44. Sections 112 and 114 of the Copyright Act do not permit the compulsory

licenses granted thereunder to be assigned. See 17 U.S.C. $ $ 112 4 114. Furthermore, federal

law prohibits the assignment of non-exclusive copyright licenses. In re Valley Media, 279 B.R.

at 136; Allman v. Capricorn Records, 42 Fed. Appx. 82, 2002 WL 1579899 *1 (9th Cir. 2002);

In Neva, Inc. v. Christian Duplications Int 'I., Inc., 743 F.Supp.1533, 1545-46 (M.D. Fla. 1990)

(determining that a copyright license agreement that did not include a restriction on the transfer

ofownership nevertheless could not be assigned because the licensee merely received a license

in the sound recordings and had no right to resell, sublicense, or assign its rights in the license).

Pa LEGAL: Pl733703 v2 o I 5QBI2LDOC)
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45. Therefore, absent the consent of each holder ofa copyright pertaining to

any Digital Transmission or Ephemeral Recording License held by the Debtors, the Debtors may

not assume or assign such license. See Harris v. Emus Records Corp., 734 F.2d 1329, 1333 (9th

Cir. 1984) {"It has been held that a copyright licensee is a "bare licensee... without any right to

assign its privilege.") (citing llyin v. Avon Publications, Inc., 144 F. Supp. 368, 372 (S.D.N.Y.

1956), and Mills Music, Inc. v. Cromwell Music, Inc., 126 F. Supp. 54 (S.D.N.Y. 1954)); M.

Nimmer, Nimmer on Copyright $ 10.01[c][4] (1983) ("a licensee... had no right to re-sell or

sublicense the rights acquired unless he has been expressly authorized to do so.").

46, To the extent the Debtors are seeking authorization to transfer any Digital

Transmission or Ephemeral Recording License, SoundExchange requests that this Court deny

such request.

C. Any Purchaser of the Debtors'ssets Will Not Be Entitled to theDebtors'reexistingSubscription Service Rate.

47. DMX is one of only three services that qualifies as a Preexisting

Subscription Service for certain of its transmissions, and therefore the royalty rates it pays on its

PES Licenses are more favorable than the rates set for services that do not qualify as a

Preexisting Subscription Service.

48. As discussed above, the PES Licenses cannot be (and according to

representations made by the Debtors, will not be) assumed and assigned to the potential

purchaser.

49. Any purchaser of the Debtors'ssets, to the extent it seeks statutory

licenses to make ephemeral phonorecords or digital audio transmissions ofsound recordings

under Sections 112 and 114 of the Copyright Act, cannot qualify as a Preexisting Subscription

Service merely because it has purchased the Debtors'ssets. Absent meeting the statutory
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requirements for a Preexisting Subscription Service in its own right, such purchaser will be

required to pay royalty rates established for new subscription services, assuming the

transmissions are only available on a subscription basis.

50. To qualify as a Preexisting Subscription Service, the purchaser of the

Debtors'ssets must be "a service that performs sound recordings by means of noninteractive

audio-only subscription digital audio transmissions, which was in existence and was making

such transmissions to the public for a fee on or before July 31, 1998..." 17 U.S,C. $ 114(j)(11).

51, SoundExchange requests that, to the extent the Debtors seek to transfer to

the purchaser any alleged right to pay the Preexisting Subscription Service royalty rate, this

Court deny such request.

D. The Debtors and the Purchaser Are Required To Maintain Their Books And
Records Pursuant to Applicable Federal Regulations.

52. The Debtors have engaged in the public performance of sound recordings

via digital audio transmissions during the past three calendar years, and, upon information and

belief, have created ephemeral phonorecords to facilitate such transmissions, Based upon

SoundExchange's present knowledge of the Debtors'tructure, the Debtors were required to

obtain licenses for such activities, other than exempt transmissions to business establishments

(which do not require a Digital Transmission License), The Debtors had a statutory right to

Digital Transmission and Ephemeral Recording Licenses only upon meeting and continuing to

comply with the statutory and regulatory requirements.
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53. The Debtors have made royalty payments to SoundExchange, as the

Designated Agent, for certain of its activities for which it could have obtained Digital

Transmission and/or Ephemeral Recording Licenses.

54. Pursuant to the regulations governing such compulsory licenses, the

Debtors must maintain their books and records relating to the royalty payments for a period ofno

less than three years. See 37 C.F.R. g 262.4(f) & 262.4(i).

55. To the extent the Debtors seek authority to sell, transfer and assign its

books and records relating to the royalty payments made or otherwise owing for the three-year

period preceding the sale, such sale and transfer would violate federal regulations governing

Digital Transmission and Ephemeral Recording Licenses.

56. Therefore, SoundExchange respectfully requests that this Court require the

Debtors to retain and maintain copies of all hooks and records relating to the royalty payments

made or otherwise owing for the three-year period preceding the sale.

57. ln addition, the Debtor must use commercially reasonable efforts to obtain

or provide access to any relevant books and records maintained by third parties.

37 C.F.R. $ 262.6(d).

58. Therefore, SoundExchange respectfully requests that any order approving

the sale of such books and records of the Debtors require the purchaser thereof to maintain such

books and records for a period ofnot less than 3 years, and to provide reasonable access to the

Upon information and belief, the Debtors have failed to pay all of the required royalty amounts.
To the extent the failure to make such royalty payments does not render the Debtors liable for infringement,
SoundExchange will assert claims, as the Designated Agent, for such unpaid royalty payments. The individual
copyright owners whose works were reproduced or transmitted may, however, elect to file and assert infringement
claims against the Debtors. In connection with any claims or other rights that SoundExchange may assert on behalf
of its constituents, Sound Exchange hereby reserves the right to audit the Debtors or to take discovery of the Debtors
in a manner, and to the extent, permitted by law.

PalXGAt.: sl733703 ~2 (I l 5QF02LDOC)



Debtors in connection with any audit undertaken by SoundExchange, or any other interested

party, in connection with any Digital Transmission or Ephemeral Recording License.

59. This is especially critical in the present case, where the Debtors failed to

make any royalty payments pursuant to their purported Ephemeral Recording License in

connection with their Business Establishment Service activities for the period January 1, 2003

through February 13, 2005. SoundExchange must be able to audit the Debtors'ooks and

records to determine the amount of the pre-petition unpaid royalty payments the Debtors are

obligated to pay to it, for the benefit of the copyright owners and performing artists. 37 C.F.R.

$262.6(b).

60. In addition, the pleadings and statements filed in the present bankruptcy

proceeding have raised concerns that the amount of royalty payments paid by the Debtors in

connection with their purported PES License were for less than the amount actually owing to

SoundExchange as the Designated Agent under Copyright Office regulations. SoundExchange

must be able to audit the Debtors books and records to determine the amount of any unpaid

royalties. 37 C.F.R. $ 260.5(b).

61. The individual copyright owners may assert claims against the Debtors for

copyright infringement, asserting that the Debtors never obtained, or failed to maintain, the

necessary Digital Transmission and Ephemeral Recording Licenses. The maintenance and

retention of the Debtors'ooks and records will be necessary to pursue such claims.

Section 112(e)(7)(A) of the Copyright Act provides that "[a]ny person who wishes to make a
phonorecords of a sound recording under a statutory license in accordance with this subsection may do so without
infringing the exclusive right ofthe copyright ovvner ofthe sound recording under section 106(l) (i) by complying
with such notice requirements as the Librarian of Congress shall prescribe by regulation and bypaying royaltyfees
in accordance with this subsection..." 17 U.S.C. Ii 112(e)(7)(A) (emphasis added),
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WHEREFORE, SoundExchange respectfully requests that this Court enter an

order:

(a) prohibiting the Debtors from selling, transferring or assigning any

ephemeral phonorecords that they made, and currently, lawfully retain, pursuant to a purported

Ephemeral Recording License;

(b) prohibiting the Debtors from selling, transferring or assigning any

ephemeral phonorecords that they were and are required to destroy pursuant to the express

requirements of any purported Ephemeral Recording License;

(c) prohibiting the Debtors from selling, transferring or assigning any

unlicensed ephemeral phonorecords, to the extent such phonorecords were made without a

license, statutory or otherwise, to make such recordings;

(d) prohibiting the Debtors from assuming,assigning, selling or transferring

any Digital Transmission or Ephemeral Recording Licenses they hold;

(e) prohibiting the Debtors f'rom selling, transferring, or assigning to a

purchaser any purported right to pay the Preexisting Subscription Service royalty rate for any

digital audio transmissions of sound recordings or the making of any ephemeral phonorecords

under Sections 114 and 112 of the Copyright Act, respectively;

(f) requiring the Debtors to retain and maintain the originals, or a complete

copy, of all books and records relating to any royalty payments paid or owing pursuant to any

Digital Transmission or Ephemeral Recording License held by the Debtors, for the three-year

period preceding the sale;

(g) requiring the ultimate purchaser(s) of the Debtors'ssets to maintain and

make reasonably available all of the Debtors'ooks and records received by such purchaser(s)
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relating to any royalty payments paid or owing pursuant to any Digital Transmission or

Ephemeral Recording License, for the three-year period preceding the sale; and

(h) granting such other and further relief as the Court deems just.

Dated: May 4, 2005

PEPPER HAMILTON LLP

/s/David B. Stratton
David B. Stratton (Bar. No. 960)
Henry J. Jaffe (Bar No. 2987)
Hercules Plaza, Suite 5100
1313 Market Street
P.O. Box 1709
Wilmington, DE 19899-1709
(302) 777-6500

Linda J. Casey
Pepper Hamilton LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
(215) 981-4000

and

Gary R. Greenstein
General Counsel
SoundExchange, Inc.
1330 Connecticut Avenue, N.W., Suite 330
Washington, DC 20036

(202) 828-0126

Attorneysfor SoundExchange, Inc.
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47

preferences against these employees, 'n which case, I'd like to

10

know what they are, and how much they are, a..d what is being

paid for them because that will go to the issue of the

allocation of the sale proceeds as well. So, on this record,

don't think I can approve that aspect of it. Do we have

another 1ssue2

MR. GODSHALL: Nel1, Your Honor, in that event, I

guess, the buyer, Capstar, is going to have a decision, and I

think it make sense to go through the rest of the objectionsf

so we can decide -- determine if there are other decisions and

other key points that Capstar is going to have to assess.

THE COURT: All right.

13

17

18

20

25

NR, GODSHhIL: Your Honor -- next, Your Honor, we

take up the objection of Sound Exchange, Sound Exchange is an

entity, Your Honor, with which the debtors have a statutory

license, with respect to Afemerol Phono Records. Their

objection has four pieces, Your Honor. First, they object that

we cannot assign their statutory license, and we never intended

to do so. So, that aspect of the objection, I believe, is

resolved.

Second, You" Honor, Sourd Exchange objected that we

could not transfer Afemoral Phono Records without the consent

of Copyright Ho'ders, which means we will have to destroy

property, and the buyer will have to create 't, unless licenses

are obtained.
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Your Honor, we have agreed on language to put into

2 the order on that subject. So, I believe that aspect of the

3 objection is also resolved.

48

THE COURT: Okay.

MR. GODSHA L: All right. The third aspect of the

6 Sound Exchange objection was a request that this Court issue

7 findings or rulings concerning the amount of the rate that can

8 be charged to Capstar. 1 believe Sound Exchange -- well, I

9 believe that aspect of the objection is being withdrawn. I

10 think Sound Exchange was only asking for that in reaction to a

11 thought that we were asking for some other ruling, and I think

12 that aspect -- I believe that aspect of the objection is

13 withdrawn.

14 Which leads us, then, to the fourth aspect. of the

15 objection, Your Honor, which is records retention. Your Honor,

16 under the asset purchase agreement, the debtor has access to

17 its books and records for the purpose of administering this

18 estate for two years. Et's my understanding that under the-
under the statutes, the debtor has an obligation to maintain

20 records going back three years, concerning its use of the

21 statutory license.

22 Your Honor, we think the issue before Your Honor is

23 whether or not this agreement. is in violation of law. We don'

24 think i- is ~ Ne have two years to obtain access to, and if

25 necessary, I suppose, if the law requires, provide to Sound
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1 Exchange, whatever documents they need. Under the APA, the

2 buyer is not permitted to destroy those records, and we will

3 rely on our access—

THE COURT: Ever?

YR, GODSHALL; Not until after the two year periodf

6 Your Honor.

THE COURT: Thank you. All right.

MR. GODSHALL'. Yes. And, so, Your Honor, as far as

9 we'e concerned, this agreement is in compliance with law, and

10 that should end the issue. I think Sound Exchange wants

11 something more. X believe they want affi mative covenants from

12 the buyer, that the buyer will maintain, for their benefit, the

13 record, or something zo that effect but, Your Honor& that

14 shouldn't be the issue here today, The issue is whether this

15 agreement is in accordance with law. It puts us in violation

16 of law, I don't think Sound Exchange suggests it does. So, to

17 require us to put -- to require the inclusion in the order of

18 affirmative obligations going far beyond the agreement just

19 because they have a concern that someday they might. want

20 records, and someone might violate the law and not give those

21 records to them, we think is an inappropriate requests but we

22 think that', sort of, the nature of the objection here.

23 THE COURT: Let me hear from Sound Exchange.

MR. STRATTON: Good afternoon, Your Honor. David

25 Strat ton for Sound Exchange. Your Honor, Mr. Godshall, I
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1 think, got most o it right, with respect to the issues that we

2 have resolved. I think it might be helpful to explain -- put

3 th''s in a context a little bit so you can understand why we'e

4 concerned about the issues that we'e raised. The debtor& Your

5 Honor, as you probably already know, operated, or at least

6 purported to operate under certain copyright licenses granted

7 by the Federal Copyright Act, Sound Exchange, for it' part,

8 is a non-profit cooperation that's authorized by the copyright

9 office to receive royalties on behalf of the copyright owners,

10 and to receive statements of account, which are, sort of, a

11 reconciliation of what's due, and also to conduct audits of the

12 businesses who are entitled to these statutory licenses so that

13 it could be determined whether or not the royalties that had

14 been paid were proper or properly calculated.

15 As Mr. Godshall indicated, we had filed an objection

16 that raised four issues. Two of them have been resolved with

17 language that I understand the bank, and the buyer, and the

18 debtors have agreed o include in the sale order, which/

19 specifically, says a coup e of things. One, that the licenses

20 provided fo" in Sections 1112 and 1114 of the Copyright Act,

21 were not being transferred to the buyer.

23

24

And, two, the Afemoral Phono Records -- if I had

about 2" minutes, I'd try to explain what that is, but it,'s

really not important. I Chink it buys a bunch of CD'. It

25 won't be transferred to the buyer, unless the copyright owners



10

12

51
to these recordings consent, which means the owners of the

copy ight, and the buyers -- and they'e already indicated

they'e willing to do this, will sit down and work out an

arrangement, or not, under which the t ansfer will take place.

If no arrangement is made, they'e no- being transferred as

part o" this asset purchase agreement.

which leaves us with one issue, which is the record

keeping issue. Federal regulations specifically impose an

obligation. on this licensee to maintain records, which would

permit Sound Exchange to conduct audits of its operations going

back not less than three years. So, =o say there is no

obligation and that the asset purchase agreement is not

inconsistent with any law is not correc . There is an.

affirmative obligation, created by federal law, which the

bankruptcy code, as near as I can read it, doesn" t eviscerate

or obviate.

17 And this isn't just a theoretical concern, It's a

18

20

22

25

real concern, because for the more than two years prior to the

filing of this bankruptcy, the debtor was not paying certain of

its royalties, and we believe the debtor was not calculating

and paying other royalties properly. So„ this is an issue

which, in fact, we had already teed up, if you will, by issuing

a not''ce of our intent to audit prior to the filing.
Now, the debtor, in our discussions, in our effort to

resolve this, basrcal'y, says, the asset purchase agreement
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says what 1t says. If they a k for records, we'e comfortable

2 in relying on our ability to gain access. But, that doesn'

3 really solve the problem from our perspective, and then here'

why. There's ro aff'rmative obligation that is owed to Sound

5 Exchange, on the buyer's part, to maintain the records.

6 There's no affirmative obligation on the debtor' part, or the

7 buyer' part to permit Sound Exchange access to those records,

8 So, what we'e looking at, potentially, Your Honor, and our

9 concern is, nobody — it wasn't my problem. I didn't maintain

10 the records. That' the debtor' problem.. If you want to

ll pursue a claim against the debtor, pursue a claim against the

12 debtor. That's the buyer speaking.

13 or, we ask for access. We ask to conduct an audit,

14 and we'e then faced with an expensive process of pursuing

15 discovery through this court to, essentially, chasing our tails

16 around trying to get access -o records, which, by federal law,

17 we'e entitled to.

18 So, what"s the solution, Nell, the debtor's solution

19 is, the agreement says what it says. We'l deal with the

20 problem later on, which doesn' really solve our problem. I

21 have two suggestions to the Court, neither of which, I think/

22 creates an unreasonable obligation on. the debtor' part or the

buyer's part, the first of which would be to, as a condition to

24 approving 'he sale, simply require the buyer to do what it'
2 5 going to do anyhow, which is to maintain -- we hope it will do,
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1 excuse me, maintain these records, and to permit us direct

2 access to them in accordance with federal regulation.

Alternative, require that the debtor provide us

4 access with the records, notwithstanding :nat they'e been

5 sold. The debtor has the means o accomplish that through it'
6 asset purchase agreement, to which we are not a party, and that

7 the buyer agreed to cooperate in providing the debtor access in

8 'esponse to requests we nay make for information, or for

9 records.

10 Now, the debtor may say, well, how do we know that'

11 going to be a reasonable request? How do we know you'e not

12 going to ask for the sun and tne moon and the stars? And the

13 answer is, if they think it' unreasonable, they'l tell us,

14 and they won' give us access, and we'l either have to agree

15 on what's reasonable, or we'l come back to court. But& to

16 simply say& it's not a problem, go away, doesn't recognize our

1'l rights under federal law.

THE COURT: Are you seeking any extension of the two

19 year maintaining the records'?

20 MR. STRATTON: Your Honor I can check with my

21 client, but I don't believe we are.

22

23

THE COURT: All right. Response?

~ GODSHALL: Your Honor, counsel asserts that we

24 have an obligation to maintain these records under federal law

25 and, therefore, wan-s that obligation built into our sale
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1 order. Of course, there are thousands of federal laws that

2 this company operates under, and none of those are built into

3 this sale order.

5a

THE COURT: Well, but none of them are being,

5 potentially, af.ected by the sale order, are they? The

6 debtor' ability to perform? At least not that I'e heard.

7 NR. GODSFALL: Right. But, and I think that's the

8 issue for Your Honor, Does this purchase agreement give us the

9 ab'lity to perform, and it does. And what counsel wants is

10 more. What counsel wants is for you to build into the order,

11 right now, affirmative obligations that we have no ability--
12 Your Honor has no ability to assess in terms of reasonableness

13 because they haven't asked for anything yet. Counsel said he

14 didn't want to, you know, go on a wild goose chase here. Your

15 Honor -- respectfu'ly, this is all a wild goose chase. I mean,

16 this is a casey Your Honor, that's going to result in a

17 distribution to unsecured creditors of Less than ten cents.

18 Perhaps less than five cents, because the bank's deficiency

19 claim is so enormous, and their secured claim is so enormous.

20 Andy yet, counsel is up here, suggesting, you know, a document

21 production exercise, you know, that -- of a grand scale, and he

22 wants Your Honor to, bas'cally, order us to comply with it, you

23 know, sight unseen, in terms of what documents they'e
24 requesting and on what ter~s as leverage. As leverage against

25 us, as leverage against the buyer, because Sound Exchange has
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1 to go and negotiate with this buyer going forward. All we'e

2 suggesting, Your Honor, is that this asset purchase agreement

3 gives us the ability to perform. There' no reason to think

4 that the buyer is going to breach its obligations under the

5 agreement, anymore than the e was a reason to think that we

6 would breach our obligations under the statute before the sale

l closes.
I mean, to take counsel's argwnent to the extreme,

they should have been running in here on the first day of the

10 case, and getting Your Honor to order that we not destroy our

11 records because of our statutory obligation. They, apparently,

12 had faith that we wouldn't destroy them pre-sale, and there'

13 no reason -- there's no more reason to think the buyer is going

14 to destroy them post-sale. So, the agreement lets us perform—

15

16 THE COURT; But the buyer has no obligation to Sound

17 Exchange?

18 NR. GODSHALL: But they have an obligation to us, and

19 we will sue them if they breacn it. And if we'e liable to

20 sound exchange for some amount of money because we -- we don'

21 have access to those records because Capstar destroyed them,

22 you know, we will seek redress against Capsta . Why in the

23 world Capstar would expose themselves to that kind of liability

24 is anyone' guess. I think there' absolutely no reason to

25 think that "hose documents are less safe, post-closing, than
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1 p e-closing. And all i'm urging Your Honor to do is not to

impose on us some sort of obligation, in a vacuum, before we

3 know what they demand, and the context in which they demand

4 'ecause that could be a tremendous burden on this estate,

5 that's going to be imposed on us for nothing more than to gain

leverage, because there's no economic rationale far conducting

7 the audit they'e talking about.

MR. STKP.TTON. Your Honor, David Stratton again. The

9 debtor raises the specter of abusive conduct by my client

10 without any basis, 'n fact, for that contention. We haven'

11 made a request, today, putting aside the request for notice--

12 or the notice of audit, for a particular set of documents. So,

13 to say, we'e go'ng to engage in a document production on a

14 grant scale is, at best, hyperbole.

l5 What we want to know is that the records will be

16 maintained, and if the debto" wants to assume the obligation to

17 -- or t'e risk that they be maintained, that's fine, and that

18 we will have access to them if and when we'e entitled to, or

19 we just decide to, as provided by federal law, that" s all.
THE COURT; Well, why would you -- what about the

21 order sugges s you won"t?

22 MR. STRATTCb': Your Honor, the debtor won' have the

23 records in its possession, and the buyer has no -- we have no

24 contract with the buyer.

25 .H:" COURT: Yeah, but they have an obligation tc the
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1 debtor to Iet the debtor have access to it.
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MR. 5TRATTOM: And suppose the buyer says to the—

3 the debtor says to the buyer, Sound Exchange wants access to

4 "he records, and the buyer says, no?

THE COURT Then the debtor goes in and he gets them

6 and produces them to you under 2004.

MR. STRATTON: Your Honor, but then we'e drawn into

8 litigation over our right to access.

10

THE COURT: What litigation'

MR. STRATTON: The debtor has to come to this court,

11 or we have to come to this court--
THE COURT: You file a 2004 motion. Under the

13 regulations, I'm entitled to the following documents. Shat's

14 the litigation?
15 MR. STRATTON: Your Honor, we could do it that way,

16 or we could deal with it in the sale order to, simply, say—

17 THE COURT: How would you do it in the absence of a

18 bankruptcy, when the debtor said, I'm not giving them to you?

19 MR. STRATTON: Your Honor, in the absence of a

20 bankruptcy?

21 "HK COURT: Right. How would you get the records

22 from the debtor?

23 MR. STRATTON: Ne would file — as we have, we would

24 issue a notice of our intent to conduct an audit.

THE COURT: They don' let you in the door?
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MR. STRATTGN: And -- no, we' agree on a time and a

2 place fo the audit, and they'd let us in.

THE COURT: Or they don'.
MR. STRATTON: Then we go to the, I guess, the D.C.

5 CirCuit Court and ge a mandatory injunction. But--

THE COURT: Isn't Rule 2004 the sane? You consult

7 with the debtor regarding -ha documents you want, they consent

8 to it& and produce them, or you file a motion here.

10

NR. STBATTOH: What

THE COURT. In fact, it's probably easier for you to

11 do it that way, then outside of bankruptcy,

12 'R. STRATTON: That's f ine, Your Honor. But, then/

13 how does that deal with the issue of maintaining the records?

THE COURT: The buyer has an obligation to maintain

15 the records for two years.

16 MR, STRATTQN: That's the debtor's contention, but

17 first, I would — I need to verify that and, secondly, I'm not

18 sure--

20 record?

THE COURT: Iet me hear the buyer ve ify that on the

21 MR. STBATTON: That's fine, Your Honor. I suppose we

22 can go that way, but let's make it clear that if we are unable

23 to get access to the records, and those records are destroyed,

24 it may very weI1 be our position that that gives rise to

25 administrative claims in his estate. So, that nobody thinks
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that this is just a bit of a joke, and that sound exchange can

10

12

13

14

17

19

20

21

22

23

25

be ignored. If the records aren' there when we want to go

look at them, then it's because the buyer's destroyed them,

then we'l be back in th's Court asserting claims.

TFE COURT'll right. Let me hear from the buyer

that the buyer is obligated to maintain the debtor's books ar.d

records "or the two years.

MR. DEHNEY: Your Honor, Robert Dehney again.

Section 1/.15 of the asset purchase agreement provides that we

will maintain the records ror twc years. It lays the protocol

where the debtor will request documents, and we will make them

available. We confirm our understanding that's two years that

we maintain the records.

THE COURT: Okay. All right. Tl en I'l overrule the

remaining objection o" Sound Exchange then

MR. GODSHALL: Your Honor, for the record, the a.greed

upon language that we need to add into an amended purchase

order concerning the other aspects of the Sound Exchange

objection, I'l just read it. The paragraph provides,

"Notwithstanding ar ytbing herein to the contrary to purchase

assets, an assumed contract shall not include any licenses

under 1/ USC Section symbols 112(e) or 114, or any Afemoral

Phono Records c eated pursuant to a statutory license unde 17

USC Section syT&ol 112(e) without the consent of the copyright

owners."
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Your Honor, that leaves the BMI and Ascap objections.

(Pause)

MR. GODSHALL: Your Honor, the BMI and AscaP

4 objections both raise a common point, which is that the buyer

5 has requested that it, essentially, be immunized from successor

6 liability. That immunity is contained in Paragraph 16 of the

I sale order. Your Honor, we believe under the Third Circuit's

B decision under TWA, this Court' authority to issue that

9 immunization from successor liability is clear as a general

10 matter, Ne have ove 40,000 creditors in this case. Ascap and

11 ~ BNZ both argue that they, alone, among those 40, 000 plus

12 creditors, should be extracted from that provision, and they

should be free to make successor liability claims against the

14 buyer, The reason given by both is a somewhat unique reason.

15 Their contention is, Your Honor, because they are operating

16 under a consent decree, which they entered into under coercion

17 imposed by the Department of Justice for anti-trust violations,

18 Because of that, they should have the unique ability to assert

19, successor liability claims against the buyer when no other

20 creditor does.

Their argument -- they make, I think, Your Honor -- I

22 think you can box them into two different arguments as to why

23 this, apparently, is the case. The first argument they make,

24 Your Honor, is that it, would ''ntrude on the jurisdiction of the

25 Court administering the consent degree for Your Honor to hold
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that there be no successor liability. Your Honor, that

argument is made in the face of the consent decree, which is

attached, I believe, to the P.scap objection. That consent

decree, Your Honor, does not attempt to create ir the Court

administering the consent decree, exclusive jurisdiction to

enter all orders ar.d make all findings which, some day, some

how, might have some relevance in some rate proceeding before

the District Court. You can find no such provisions in the

consent decree.

Your Honor, you also can find no mention, whatever,

of the concept of successor liability in the consent decree.

So, any argument that that District Court, in New York, that

administers the consent decree, has the unique and exclusive

61

ability to make successor liab'lity findings is, again, nowhere

16

18

20

21

22

to be found in the decree, So, Your Honor, we think that the

argument that it would intrude on the jurisdiction of the

District Court has no merit, as made by each entity.

The other argument that is made, Your Honor, I think

is that it would, somehow, discriminate against Ascap and BNI

if their contracts were not to be assumed, or if they were

unable to make successor liabi'ity arguments in the District

Court, because it would be unfavorable, in terms of treatment

to them. I can't qu.'te articulate it, as compared to the

treatment being gr.ven to other licensees of music to DMX. I

25 think the argument, Your Honor, is that sir ce other music
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1 licenses are being assumed, and cure payments being made to

2 those entities, it is somehow unfair that because their

3 operating under a consent decree, and have to give a license to

4 the new buyer, that we not, in essence, give them an avenue to

5 get their alleged arrearages cured as well.

I think there are two responses to that argument&

7 Your Honor. The first one is, maybe they should get a different

8 consent decree. It's not our problem that they are operating

9 under a consent decree that gives the buyer the right to get a

10 license from hem, but it', cer"ainly, within our business

11 judgment to exercise assumption and rejection decisions.

12 The other point to make on the discrimination

13 argument, Your Honor, is that even if it wasn't a proper

14 exercise of our business judgment not to assume these licenses,

15 the other licensing agencies, as Your Honor is aware, because

16 we dealt with them an hour ago, are objecting to the assumption

17 of their licenses. So, it is hardly an act of discrimination

18 by the debtor to reject those licenses as well, and to attempt

19 to preclude BMI and Ascap from making successor liability

20 arguments as against our buyer, just like every other creditor

21 is precluded from doing,

22

23 or Ascap.

THE COURT: All right. Let me hear from either 3MI

24 MS, THOMPSON: Good afternoon, Your Honor. Chr'stina

25 ThOmpson of Connolly, BOwe, Lodge and Hutz, here on behalf Of
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l sale order, and determining any--
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THE COURT; Don't read so fast, I don't see

3 exclusive anywhere in that paragraph. Am I missing it?

MS. BOOTH: I apologize, Your Honor. If that's the

5 Court's position, we'l go with that.
THE COURT: All right. Does the buyer agree?

MR. GODSHALL: Well, Your Honor, it' not there, no

8 exclusive jurisdiction.
THE coURT; All right. You can' be heard because

10 you'e not talking into a microphone.

MR. GoDsHALL: Your Honor, the word exclusive does

:2 not appear in Paragraph 3.

13 THE COURT: Okay,

THE coURT: Let me hear from the buyer.

MR. HEATH; Good afternoon, Your Honor. May it
16 please the Court again. Paul Heath, on behalf of THP Capstar.

17 It will come as no great surprise to the Court that this--
18 that obtaining these assets free and clear of any lien claim

19 incumbrance or other interest and also getting to find of no

20 successor liability is a central condition set forth in an EPA.

21 I'm sure that's no surprise to the Court and those are the--
22 I think this -- what we'e asking for is very standard in,

23 quite frankly, every jurisdiction in the United States. It',
24 specifically, allowed, under the Third Circuit's ruling in TWA.

25 And, make no mistake, we will, if in time it comes to a
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'itigation in front of the rate court whether or not, you know,

2 we are successor to the debtor or whether or not the fact that

3 the debtor didn't pay them amounts, and they weren't able to

4 collect those from the debto" that those should be imposed on

5 us, which, in essence, allows them to collect their claim

6 against us. We, most certainly, will be waiving the order that
we would -- were seeking to obtain from this Court. And, you

8 know, Your Honor, if you would like me to, I'd be happy to

9 proffer t?'e testimony of my client to the -- which would be the

10 effect tha.t if we do not have these findings, and I think this
Il wi'1 be of no great surprise to the Court, you know, that's not

12 somet?.ing we'e willing to -- we will not be in a position to

13 close this transac'on. So, it's a — you know, just a free
14 and clear, and ro successor findings are central to this
15 transaction. That's the whole reason it's being enacted

16 through a Chapter 11 case, Your Honor.

THE COURT; You are not, though, asking that I

18 determine tha.t, by virtue 'of Paragraph 17 that anybody has to
19 license anything to you under any consent decree entered by

20 another Court~

2l MR. HEATH: That's correct, Your Honor. But we are
22 -- we are asking that we are not a successor to the deb or

23 here, Asking for that finding.

THE COURT: All right
MR.. HEATH: Your Honor, would you like m to proffer



the testimony of my client~
80

THE COUR.: Yes, please.

MR. HEATH: Your Honor, again, I would like to

4 proffer the testimony of Mr. John Collin. As stated to the

5 Court earlier, if Mr. Collin was called to the stand, and asked

6 to testify, he would, again, advise the Court that he is the

7 president of THP Capstar, the proposed purchaser here.

He would further testify that, in discussions with

9 his counsel, that one of the specifically negotiated provisions

10 of this was the free and clear nature of the sale, and also the

11 finding of no successor liability.
Nr. Collin, further, testified that those provisions

13 are contained within -- and those requirements are contained

14 within the terms of the purchase agreement, and he would

15 further testify tha" those were the findings, including the

16 entry of the sale order, and form of substance reasonably

17 satisfactory to the buyer, our closing conditions, and that

18 absent, you know, satisfactory findings in the debtor' — in

19 .favor of THP Capstar, that XHP Capstar would not be prepared to

20 go forward with this transaction. And that would be the

21 proffer of Mr. Collin, Your Honor .

22 THE COURT: All right. Does anybody wish to cross

23 examine Mr. Collin7

(Pause)

25 THE COURT; All right. I'l accept the proffered
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MS. BOOTH: Your Honor, I apolOgize. I was just
3 trying to turn the microphone so that I could be heard. If I

4 could have just a moment to confer with my client before you

5 accept the prof fer?

MR. LUBELL: And I want it to be clear, Your Honor,

7 there will be the successor liability provisions in the order.

8 What we are asking for is the provision that simply says that
9 you have not, in this order, dictated to HNI or the BMI rate

10 court what conditions they may consider in issuing new

11 licenses, or the terms and rates that may be imposed with

12 respect to those new licenses.
13 THE COURT. I'm not sure I'd gO that far, but I would

14 be willing to state that nothing ' the order shall be

15 determined — shall be considered a determination as to whether

16 or not the successful bidder is entitled to any license under

17 any consent. order.

18 MR. LVBELL: Okay. Well, that would be fine.
THE COURT: I'm not making that determination.

MR. LUBELL', Okay. And, the terms axe rates. It'
2" not a determination of that, obviously. That's all we'e
22 asking for, Your Honor.

MS. BOOTH: Your Honor, Rebecca Booth on behalf of

24 Ascap. With the addition of the fac that rhe Court's not

25 making a determinat'on of the terms or the rates of the new
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1 licenses, as well as our obligation to issue them. I think

2 Ascap would be fine with that language as well,

82

MR. GODSHALL: Your Honor, I think Ascap and BMI are

4 really dancing around the issue. When they say that they don'

5 want anything in this order to be deemed to be an imposition on

6 the Court, I mean, that's the whole nature of a successor

7 liability limitation. Whatever the effect of that is, it is,
8 Your Konor. Hu the buyer wants a successor liability
9 immunization against all creditors. Now, what the effect is

10 down the road in some litigation with some other creditor,
11 that's for some other court to decide, But, this language that
12 they'e asking for--
13 THE COURT: Well, what about the language I suggest,
14 that I am nOt making a determinatiOn that they haVe any

15 obligation to give a license, or what the rate or terms of that
16 license shall be?

17 NR. LEVY'our Honor, Rick Levy on behalf of the

18 bank, If I may make one suggestion? I think the concern that
19 Mr. Godshall is expressing--
20

21

THE coURT: could you please step closer.
NR. ZZVY: I'm sorry, Rick Levy on behalf of the

22 bank. I think the concern that' being expressed is, if you

23 say nothing in this order affects -- constitutes a

24 determination of whetner or not they'e entitled to a license
25 under the consent decree, when they apply separately for that,
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the concern is that if Ascap and BMI -- and they, clearly, will

do this, if you include that language in the order, they'l
take the position that the language that Your Honor would

insert overrides 363(f), with respect to cutting of successor

1'bility claims. Because, they'l say that sentence that you

just added is a — — prevents Capstar, when they seek a new

license, from using the 363{f) language as a basis for

defending against a claim by Ascap or BNE that because the

10

12

13

14

17

18

19'0

22

23

debtor failed to pay its royalty obligations, that Capstar is
prevented from getting a license.

One suggestion I would have to deal with that problem

is you could include language that says, nothing in this order

entitles capstar to a license, because you'e not ruling on

that.
THE COURT; Well, then why does it say -- why--

NR. LEVY: But your order -- but your order is going

to have an effect on what happens in the rate proceeding,

because Ascap and BMI, it will not be entitled to assert, as a

basis for imposing any particular rate, or whether or not to

issue a license based on the fact tha" the debtor didn't pay

its royal fee obligations. And, that -- it s clearly -- your

order is going to have an effect in that proceeding

THE COURT: Yes, but I'm not making a determination

or ruling.
NR. LEVY: Can I just say, ne way cr the other, but

JGJ COURT ~SCRIBERS~ INC.



~ I

1 your order is going to extinguish successor liability.
THE COURT: No, it won'. Excuse me, Yes it will.

3 It won't extinguish that claim of the buyers. All right.
MR. LEVY; Or you leave the order silent on that.

5 The con em is that if you add language, they are going to take

6 the position that that narrows the scope of 363(f),

THE COURT: Nell, then just say that it's not

8 narrowing the effect of successor liability, or Section 363.

9 But, I'm not ruling on the effect 'of the consent decree. SO, I

10 think we can fashion language that says that.
MR. LEVY: So, what -- A1l right, What would you

12 propose to add? I'm a little concerned that the buyer isn'
13 going to be in a position -- that they'e going to be

14 uncomfortable with the language as restricting--
THE COURT: This order is not a determination of

16 whether 3MI or Ascap have any obligation to issue a license tO

17 them, and under what. terms or rates they would have to issue
18 the license.
19 MR. LEVY: But doesn't that restrict their ability to
20 invoke the free and clear language that' elsewhere in the
21 order2

22 THE COURT: No. No. I'm just not making a

i'

23 determination whether they have to issue a license, and under

24 what terms. I'm not determining the effect of the consent

25 decree.
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MR, LEVY: Would Your Honor be willing to include
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language in addition to that, that allows Capstar or any other

3 party to use — to invoke any of the prov'sions -- any of the

4 other provisions in the sale order in the other rate
5 proceeding?

THE COURT: Say that again for me, Every time you

7 turn around you fade out, and I can't hear you.

MR. LEV : Yeah. And I'm sorry.

10

f Pause)

MR. GODSHM L: Your Honor, we can do our best to try
11 to whittle language, or cobble language together here. The

12 problem is that no matter what language we add, the buyer is
13 going to be concerned that it will be used in a way to go to

14 the District Court and say, this language limits the scope of

15 Paragraph 17 of the order.

16

17

18

THE COURT: So, come up with language that doesn'?
ACR. GODSMLL: I don't--
THE COURT: l am not. deciding -- so, it's clear. l

19 am not deciding the effect of these consent--
20 MR. GODSHALL; And E think that is clear to every

21 person in the courtroom, Your Honor, but if--
THE COURT: So, why can't we put language in that

23 says that'? They'e going to get the transcript, so you might

24 as well make it clearer.
MR. GODSHALL: But, Your Honor, Tf you look at — the
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15

18

20

21

22

23

B6

language of Paragraph 17, all it says is that the buyer isn'

the successor, and there's no successor liab'lity,
-HE COURT: Okay.

MR, GODSHALL; : mean, again, we'e got 45, 000

creditors in this estate and there' no exceptions in the sale

order saying, notwithstanding this -- you know, somebody else,

if they go into some court, someday--

THE COURT: The other 42 — 43,99S creditors didn"t

object.
MR, GODSHALL: Right. But, just so -- the question

is whether this objection is appropriate, and whether this

language is necessary for this order to be given effect, and to

be fair to the creditors. And, Your Honor, it is. If you look

at Paragraph 17, which is the only language of this order that

is of relevance to this dispute, it's plain vanilla successor

1iability language,

THE COURT: Their fear ' that the buyer is going to

say, I decided. Under the consent decree they have the

license. I did not decide that.
MR. GODSHALL: And, Your Honor, they can take that

transcript. to the -- of this nearing to the Court and do

whatever they want with it, but--
THE COURT: Well, why can't you put it in the order7

MR. GODSKKL; Because, again, I'm sure the buyer is

going to be fearful that that language will be used to try to
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1 eviscerate what was given to them in Paragraph 17, and we can

2 try to put that language together, but that's what we'e trying
3 to avoid, and that' a big problem here.

.HE COURT: Nel.l--

MR. LEVY: Because that — what it comes down to, the
6 language you would insert still does not limit the provision--
7 the free and clear language, and the no successor liability
8 language elsewhere in the order.

10

THE COURT: Right.

MR. LEVY: l mean, I guess if we draft — if we add

11 your language, but make clear -- with a proviso that that
12 doesn't limit the scope or effectiveness of a free and clear
13 and no successor liability languages elsewhere, maybe, you know

14

15 MR. LUBELL: Your Honor, they have the right to make

16 these arguments to the Court. Zf the Court decides we'e
17 correct, we'l be back here. Ne'll be fighting about cure
18 claims, If the Court rules against us, we will know how to
19 operate in the future in terms of, you know& how much credit to
20 extend, when to terminate a license, and you know, I think
21 Capstar just has to be careful what they wish for in terms of
22 tak'ng on this litigation.
23 MR. LEVY: Your Honor, if we may just take a recess
24 to see if we can work on language or, at least, propose
25 different versions of it.

8aJ COURT TRANSCR18ERS, INC.



1 THE COURT: All right.

MR. LEVY: And see if we can resolve it that way,

THE COURT: All r'ght.
MR. STRATTON; YOur Honor, one corarnent( and no I'm

88

5 not going to weigh into this issue. Going back to the sound

6 Exchange objections, debtor's counsel indicated that we had

7 withdrawn the objection with respect to the rate that the buyer

8 might be entitled to. Actually, we'e not going forward on it,
9 but we'e not withdrawing it in the sense that we'e -- it'

'0 being adjudicated due to non-prosecution. And the reason for
11 that is( simply, that nothing -- according to the buyer'

12 reply, filed, I guess, on Friday, nothing in the sale order
13 attempts to adjudicate what rate the successful bidder is
14 entitled to under its statutory licenses. So, since the issue
15 isn(t being brought to the Court by the debtors, we don't need

16 it decided„ and we can leave the record that way. l just
17 wanted to clean that up.

18

19

20

21 then.

THE COURT: Thank you,

MR. STRATTON: Thank you.

THE COURT: All right. Let's take a short recess

23

24

(Tape Off)

COURT OFFICER: All rise. You may be seated.
THE COURT: i%here are we'?

MR. GODSHALL: Your Honor( with respect to the Ascap
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l. AB of ScGcra.'ontracts and atraugetnents with and licenses from (i) Asnedcan

Society of Coruposers, Arithcrs and Publishers ("ASCAF"), (8) lhnadcast Music, Inc„and (iTi)

RIAAISonndHxebsnge, including, withcot bnntstioa, the Letter Agreetnent dated June 14, 2000

bchqecn American Society of Composers, Authors aud publishers and AHI Music ¹rwcdc, Iixc.

2. 'Ibefollonting enuployment aip.erunents:

a. Braployment Offer Letter dated January 23, 2004 by and tehveett Simon
Bexon aud DMX Mrnd" Inc,

Employment Offer Letter dated January 23, 2004 by snd betvreen Tlrnotby
Seston and DMX Musie, Inc.

Bmploymeut Agreement dated February 10, 2004 by and belsen Nick
VHson snd Msxide Acquhidon, Inc.

d, Bmployntent Agteetneut dated May 1, 2003 by snd between gwynne
Roberts snd Maxide Acquisition, Inc,

e, Bmploynrent Agreement dated May 1, 2R6 by snd between Barry Knittel
anclNsxlde Aeriuisitioa, Inc.

f. Barptoyment Agr~ dated May 1, 2004 by and between Mark D.
RozeIh and Msxide Accpisition, Inc.

g. Exnplopneat Agtectucnt dated August 16, 2004 by and behveen Robert D.
Itaxter and Msxidc Acquisitioa, Inc.

3, Tbefollowing real property leases:

a. Industrial MnItt-Tenant Lease dated October 6, 1999, as amended or
extended, by and between AblB Property, LP. and DhIX Music, Inc„
fortneriy htown as DMX, LLC, for ptetrnses iu Orlando, Honda.

b. Lease, ss amended or cxtaMied, by snd bebvceu AMB Institutional
Alliance Fund L LR, snd BMX Music, Inc., for premises in Concotrt,
Cailfotnia.

c. Lease Agreczucnt, as amended or extended, by and bcnvecu Church Sttect
Partners LLC and DMX Music, tuc., for ptemises in Concord, North
Carolina



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re.

MAXIDE ACQUISITION, INC., et al.,l

Debtors.

) Chapter I I

)
) Case No. 05-l 0429 (MFW)
) (Jointly Administered)

)
(Ret Docket No. 20)

ORDER: (I) APPROVING SALE BY DEBTORS OF SUBSTANTIALLY

ALL OF THEIR OPERATING ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND OTHER INTERESTS PURSUANT TO
SECTIONS 363(b), (t) AND (m) OF THE BANKRUPTCY CODE,

(II) ASSUMING AND ASSIGNING CERTAIN EXECUTORY CONTRACTS

AND UNEXPIRED LEASES: AND HIA GRANTING RELATED RELIEF

This matter coming before the Court on the "Motion OfThe Debtors For An

Order: (lj Approving Safe By Debtors OfSubstantially All OjTheir Operating Assets Free And

Clear OfAf! Liens, Claims, Encumbrances and Other Interests Pursuant To Sections 363(b), g)

And (m) OfThe Bankruptcy Code, (ll) Assuming AndAssigning Certain Executory Contracts

And Unexpired l.eases, And (Ill) Granting Related Relief'the "Sale Motion")2, filed by thc

above-captioned debtors and debtors in possession (collectively, the "Debtors" or the "Sellers");

the Court having reviewed the Sale Motion and having heard the statements ofcounsel regarding

the relief requested in the Sale Motion and having considered the evidence proffered in support

of the relief requcstcd in the Sale Motion at a hearing before the Court (the "Sale Hearing"); the

'%c Debtors consist ofthe following endities: Maxide Acquisition, inc., a Delaware corporation; AEI Music

network, inc., a Washington corporation; DlviX Music, ioc., a Delaware corpomtion; and TEMPO Sound, inc., a

Oklahoma corporation

Capitalized terms not othnwise defined herein shall have the meanings set forth in thc Fioat APA (as

defined below). 'fltarfXHT4'fltarfXHT4
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Court finding that, inter alia, (a) the Court has jurisdiction over this rnatter pursuant to 28 U.S.C.

gg 157 arid 1334; (b) this is a core proceeding pursuant to 28 U.S.C. g 157(b)(2); (c) venue of

these chapter I I cases in this district is proper pursuant to 28 U.S.C. ((1408 and 1409; and (d)

notice of the Sale Motion and the Sale Hearing was sufficient under the circumstances, the Court

having determined that the legal and factual bases set forth in the Sale Motion and in the record

at the Sale Hearing establish just cause for the relief granted herein and it appearing that the

relief requested is in the best interest of the Debtors'states, their creditors and other parties in

interest;

A. The Debtors filed petitions for relief under chapter 11 of the Bankruptcy Code on

February 14, 2005 (the "Petition Date") thereby commencing these jointly administered cases

(the "Chapter I I Cases") .

B. On February 14, 2005, the Debtors also filed the Sale Motion.

C. AII parties expressing interest in bidding on all or any portion of the Purchased

Assets were provided sufficient information by the Debtors to make an informed judgment as to

whether to bid on all or any portion of the Purchased Assets

D. A Sale Auction of the Purchased Assets was held on May 9, 2005, at 1:00 p.m.

Eastern time at the offices of Pachulski S~g Ziehl Young Jones A Weintraub P.C., 919 N.

Market Street 17 Floor, %'ilmington, Delaware. At the conclusion of such Sale Auction, THP

Capstar inc., a Delaware corporation (together with its assigns and designees the "Purchaser")

was selected to be the Purchaser of the Purchased Assets (the "Proposed Sale"). Purchaser is a

newly formed entity unaffiliated with the Debtors or any of their equity interest holders.
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Adequate notice and opportunity to bid at the Sale Auction was provided by the Debtors to all

creditors and parties in interest.

E. There has been an adequate notice and opportunity for creditors and all parties in

interest tn appear and be heard on the Sale Motion.

F. Based upon the representations tendered and evidence presented at the Sale

Hearing, the Debtors have articulated reasonable business judgment and have demonstrated good

faith for seeking a prompt sale of the Purchased Assets. The Court finds that a prompt sale of the

Purchased Assets is required if the Debtors and their estates are to obtain maximum value from

the Purchased Assets. Consummation of the Proposed Sale will result in the maximization of the

value of the Debtors'states. The Court further finds that approval of the Proposed Sale is in the

best interests of the Debtors'states and their creditors and, aAer consideration of all salient

factors, there are good and'ufficient business justifications for, the Proposed Sale contemplated

by the Sale Motion, outside of the context of a plan of reorganization or liquidation, and that the

required standard of a "sound business purpose" has been established.

6. Due and adequate notice and an opportunity to be heard in accordance with all

applicable laws, the Overbid Procedures Order and the Final APA (as defined below) were given

fo all creditors and interested parties in the Chapter I l Cases and any and all other affected or

interested parties, including, but not limited to, al) federal and state environmental and taxing

authorities.

Based upon the representations tendered and evidence presented, the Purchaser is

a good faith purchaser for value within thc meaning of section 363(m) of the Bankruptcy Code

and is entitled to all protections thereof. The Court finds that the negotiations with the Purchaser
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of the applicable asset purchase agreement and all exhibits and schedules thereto (as heretofore

modified or amended, collectively, the "Final APA")3 and all actions of the parties to the Final

APA with respect to the Proposed Sale were at arms'ength and in good faith. Further, there is

no evidence of the existence of any agreement among potential bidders to control the bidding

process or the Purchase Price that would permit the Final APA or the transactions contemplated

thereby to be voided under fi 363(n) of the Bankruptcy Code. The terms of the Proposed Sale are

fair, and the Purchase Price represents the highest and otherwise best offer for the purchased

Assets and constitutes reasonably equivalent value for the Purchased Assets.

L The provisions of sections 365(b) and 365(f} of the Bankruptcy Code have been

satisfied v0ith respect to the Assumed Contracts that are to be assumed and assigned to the

purchaser. Thc provisions of Section 365(b) of the Bankruptcy Code have been satisfied with

respect to the Debtors'ssumptiori of the Final APA.

J. The conditions under Sections 363(b) and 363(f) of thc Bankruptcy Code

providing for the Debtors'ale of the Purchased Assets to Purchaser free and clear ofany and all

Liens, Claims, Encumbrances (as defined below) and other interests have been satisfied.

Pursuant to Section 363(f) of the Bankruptcy Code, except for the Assumed f.iabilities under the

Final APA, Purchaser is not a succe$&or of or to any of the Debtors for any fixed or contingent,

known or unknown Lien, Claim, Encumbrance or other interest against any of the Debtors or any

of the Purchased Assets including but not limited to any Claims held by Broadcast Music, inc.

A true snd correct copy of the Final APA (excirrsive of schedules but inclusive of thc First Arnendrnent

auached thereto) is anachcd hereto ss Exhil&it "A" and incorporated herein for ail purposes.
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("BMI") or the American Society of Composers, Authors and Publishers ("ASCAP") against any

ofthe Debtors.

K. By this Sale Order, the Debtors are not assuming and shall not be deemed to have

assumed any license or other agreements or obligations with BMI and ASCAP. Purchaser is not

assuming or taking an assignment of any license or other contracts or obligations the Debtors

have with BMI and ASCAP. Any and all Claims BMl and ASCAP have or may wish to assert

with respect to such licenses or other agreements shall not be asserted against the Purchaser.

L. All findings of fact snd conclusions of law made on the record of the Sale

Hearing are incorporated herein by reference. Findings of fact that constitute conclusions of law

shall be considered as such and vise versa.

ACCORDINGLY, IT IS IKREBY ORDERED THAT:

1. The Sale Motion is granted on the terms and conditions sct forth herein.

The Final APA and thc transactions contemplated thereby are approved on the terms and

conditions set forth herein, and, to thc extent the Final APA was entered into prepetition between

the Debtors and the Purchaser, such Final APA is hereby assumed by the Debtors pursuant to

Section 365 of the Bankruptcy Code. To the extent that any of the terms of this Sale Order may

conflict with the Final APA, this Sate Order shall control.

2. Debtors are authorized to and shall sell, assign, transfer and deliver to the

Purchaser, and the Purchaser shall purchase, acquire and take assignment and delivery of thc

Purchased Assets in accordance with the terms and cond iuons ofthe Final APA and this Sale

Order.
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3, The Court retains jurisdiction for the purpose of enforcing the provisions

of the Final APA and this Sale Order and determining any disputes arising therefrom, protecting

the Purchaser or any of the Purchased Assets from and against any Liens, Claim, Encumbrances

and other interests, and adjudicating any and all remaining issues concerning the Debtors'ight

and authority to assume and assign the Assumed Contracts and the Purchaser's rights and

obligations with respect to such assignment and existence of any default under any Assumed

Contract.

4. Debtors are authorized to sell the Purchased Assets pursuant to sections

363(b), (f) and (m) and 365 of the Bankruptcy Code free and clear of any and all Liens, Claims,

Encumbrances and other interests, with such Liens, Claims, Encumbrances and other interests to

attach to the sale proceeds of the Purchased Assets with the same validity, priority and perfection

as existed immediately prior to such sale.

5. Purchaser and Debtors are authorized to close the Proposed Sale

immediately upon entry of this Sale Order.

6, Upon failure to consummate the Proposed Sale of the Purchased Assets

because of a breach or failure on the part of the Purchaser, the Debtors may select in their

business judgment, and in consultation with the Agent and Creditors'ommittee (as these latter

two terms are defined in the Sale Motion), the next highest or otherwise best Qualified Hid(s) to

bc the Successful Bid(s) {as these latter tvvo terms are defined in the Overbid Procedures Order)

without further order of the CourL

7. 1 he Purchaser is found to be a good faith purchaser within the meaning of

section 363(m} of the Bankruptcy Code and shall be entitled to the protections afforded a good
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faith purchaser pursuant to such section. The Purchaser has acted in "good faith" in connection

with the Proposed Sale.

8. The Closing of the Proposed Sale of the Purchased Assets may take place

even ifa party in interest appeals this Sale Order, so long as this Sale Order has not been stayed.

9. Upon the closing of the Proposed Sale, the Debtors are hereby authorized

and directed; pursuant to Bankruptcy Code 8 363 and 365, to assume and assign the Assumed

Contracts to the Purchaser. Upon the closing of the Proposed Sale, (a} the Purchaser shall pay, in

accordance with the terms and conditions of the Final APA, to each of the counterparties to the

Assumed Contracts the Cure Amount as set forth in Exhibit B attached hereto, which payment

shall be in full and Gnal satisfaction ofall obligations and as full compensation to the

counterparties for any pecuniary losses under the Assumed Contracts pursuant to Bankruptcy

Code $ 365(b)(l); and (b) Debtors are authorized and directed to make any payments required of

Debtors to be paid in conjunction with the Proposed Sale Payment of the Cure Amounts to the

counterparties shall be made as soon as practicable after the entry ofthis Sale Order and closing

of the Proposed Sale.

l0. The Assumed Contracts will be assigned to the Purchaser, and will remain

valid and binding and in full force and effect iu accordance with their respcctivc terms for the

bene6t of the Purchaser, notwithstanding any provision in such contracts or leases (including

those described ia sections 365(b)(2) and (f)(t) and (3) of the Bankruptcy Code), or apphcabte

law timt prohibits, restricts or conditions such assignment or transfer or terminates or modifies or

permits a party other than the Debtors to terminate or modify such Assumed Contracts cn

account of such assignrncnt or transfer, including, without limitation, all preferential rights or
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rights of first reRsal of any kind or nature whatsoever, pursuant to Bankruptcy Code 365(f);

provided that such prohibition, restriction or conditian on assignment or transfer shall be negated

only with respect to transfers and assignments effected pursuant to the Final APA and the Sale

Order, and that such prohibitions, restrictions and conditions on assignment shall otherwise

remain in fuII force and effect and a part of the contract or lease so assigned or t~ferred.

I I, The Final APA and all Assumed Contracts that are assigned to the

Purchaser and such other contracts entered into by any of the Debtors as are necessary to

effectuate the transactions contemplated in the Final APA are enforceable pursuant to their terms

and applicable Iaw.

12. The Debtors are further authorized and directed to take any and all actions

reasonably necessary or appropriate to consummate the proposed assignment of the Assumed

Contracts to the Purchaser, as specified in the Sale Motion and in the Final APA, except for thc

Purchaser's obligation to pay the Cure Amounts as provided herein and in the Final APA. The

Purchaser shall have no liability for any defaults under the Assumed Contracts (except as may be

specified in the Final APA or with respect to the payment of the Cure Amounts) that occurred

prior to the assignment of the Assumed Contracts and the Purchaser has provided adequate

assurance of future performance of and under the Assumed Contracts within the meaning of

Section 365(b}(I)(C) of the Bankruptcy Code. Pursuant to Bankruptcy Code g 365(k), the

Debtors are relieved of any liability for any breach of any Assumed Conuacts occurring after the

assignment of such Assumed Contracts to the Purchaser.

13. There shall be no rent accelerations, assignment fees, increases (including

advertising or royalty rates) ar any other fees charged to the Purchaser as a result of the
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assumption, assignment and sale of the Assumed Contracts. The validity of the assumption,

assignment and sale to the Purchaser shall not be affected by any dispute between any of the

Debtors or their affiliates and another party to an Assumed Contract regarding the payment of

any amount„ including any Cure Amount under the Bankruptcy Code.

l4. This Sale Order is and shall be effective as a determination that, upon

closing of the Proposed Sale under the Final APA, all liens, claims, rights, Encumbrances and

other interests (except for Petmitted Liens under the Final APA) existing as to the Purchased

Assets conveyed to the Purchaser have been and hereby are terminated and declared to be

unconditionaHy released, discharged and terminated solely as to the Purchased Assets (and

expressly excluding the Excluded Assets and/or sale proceeds of'the Purchased Assets), and such

determination shall be binding upon and govern the acts of all persons and entities, including all

filing agents, filing of'ficers, administrative agencies or units, governmental departments or units,

secretaries of state, federal, state and local officials and all other persons and entities who may be

required by operation of law, the duties of their office, or contract, to accept, file, register or

otherwise record or release any documents or instruments, or who may be required to report or

insure any title or state of title iitx&r to any of the Purchased Assets conveyed to the Purchaser.

Each of the Purchaser ard the Debtors shall take such further steps and execute such further

documents, assignments, instruments and papers as shall be reasonably requested by the other to

implement and effectuate the transactions contemplated in this Sale Order and the Final APA

Subject to closing of the Proposed Sale under the Final APA, all liens, claims, rights,

Encumbrances and other interests (except for Permitted Liens) of record as of the date of this

Sale Order shall be forthwith removed and stricken as against the Purchased Assets (and
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expressly excluding the Excluded Assets and/or sale proceeds of the Purchased Assets). AII

persons or entities described iri this paragraph are authorized and specif&cally directed to strike

all such recorded liens, claims, rights, Encumbrances and other interests (except for Permitted

Liens) against the Purchased Assets (and expressly excluding the Excluded Assets and/or sale

proceeds of the Purchased Assets) from their records, of5cia) and otherwise.

15. All persons or entities that have filed statements or other documents or

agreements evidencing liens, claims, rights, Encumbrances and other interests (except for

Permitted Liens) are hereby directed to deliver to the Debtors or the Purchaser prior to the

closing of the sale of the Purchased Assets to the Purchaser, in proper form for filing and

executed by the appropriate parties, termination statements, instruments of satisfaction, reIeases

of liens and encumbrances, and any other docuruents necessary for the purpose of documenting

the release of all liens, claims, rights, Encumbrances and other interests (except Permitted Liens)

that the person or entity has or may assert with respect to any of the Purchased Assets. In the

event that any such person or entity should fail or refuse to comply with the requirements of this

paragraph, the Debtors and/or the Purchaser are hereby authorized to execute and file such

statements, instruments, releases and other documents on behalf of such persons or entity with

respect to any of the Purchased Assets (and expressly excluding the Excluded Assets and/or sale

proceeds of the Purchased Assets},

16. On the Closing Date, all right, title and interest in and to the Purchased

/~mets shall be immediately vested in the Purchaser pursuant to Bankruptcy Code I) g 363(b) and

{f) and 365, free and clear of any and a11 liens (including but not limited to any and all "Items" as

defined in Bankruptcy Code g 101(37), except the Permitted Lions {"I icos"}), claims {inciuding
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but not limited to any and all "claiins" as defined in Bankruptcy Code $ 101(5) and Liabilities,

except the Assumed Liabilities ("Claims")), mortgages, deeds of trust, guarantees, security

agreements, security interests, pledges, options, servitudes, liens, hypothecations, charges,

employee benefits and obligations, rights of first refusal or set-off, restrictions, encumbrances

and other interests in or with respect to any of the Purchased Assets (including without limitation

any options or rights to purchase such property and any mechanic's or tax liens), whether

asserted or unasserted, whether known or unknown, whether arising prior to or subsequent to the

filing of the Debtors'hapter I I Cases, whether imposed by agreement, understanding, law,

equity or otherwise (collectively, the "Encuinbrances") (all of the foregoing are subject to the

exception of the Permitted Liens), with such Encumbrances to attach to the sale proceeds of the

Purchased Assets with the same validity, priority and perfection as existed immediately prior to

such sale.

17. Except for the Assumed Liabilities under the Final APA„ the Purchaser

shall not be liable for any Claims against the Debtors, and the Purchaser shall have no successor

or vicarious liabilities of any kind or character whether known oz unknown, whether asserted or

unasserted, as of the Closing Date, now existing or hereafter arising, whether fixed or contingent,

with respect to any of the Debtors. Except for the Assumed Liabilities under the Final APA,

under no circumstance will the Purchaser be deemed a successor of or to any of the Debtors for

any fixed or contingent, known or unknown Lien, Claim, liability, Encumbrance or other interest

against any of the Debtors or any of the Purchased Assets, and the Purchaser shall have no

liability as a successor to any of the Debtors. The sale, transfer, assignment and delivery of the

Purchased Assets shall not be subject to any such Liens, Claims, Encumbrances or other
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interests, except for the Permitted Liens and Assumed Liabilities as provided under the Final

APA, including but not limited to the Debtors'bligations under the Assumed Contracts to the

extent such obligations arise after the Closing Date or as otherwise provided in the Final APA.

All counterparties to Assumed Contracts shall have no recourse against Purchaser or the

Purchased Assets to satisfy any default by Debtors {other than Cure Amounts which Purchaser is

required to pay under the Final APA and any other Assumed Liabilities); instead such

countcrparties shall lock solely to Debtors or to the proceeds of sale.

18. This Sale Order is not a determittation as to whether the Purchaser is

entitled to obtain any licenses under the BMJ or ASCAP consent decrees {as such consent

decrees are described in their respective objections — Docket Nos. 299 and 309), nor is it a

detertuutation regarding the rates and terms upon which any such license may be granted,

provided hov ever, that the foregoing is not intended to and chait not in any rvay limh Ihc scope

and effect of any other provision of this Sale Order.

19. Pursuant to Bankruptcy Code Sections 10S(a) and 363, the Court hereby

issues a permanent injunction against the holders of any Liens, Claims, Encumbrances or other

interests against any of the Debtors or the Purchased Assets with respect to assertion of or taking

any action to collect or enforce such Liens, Claitns, Encumbrances or other interests against any

of the Purchased Assets or Purchaser except for tlte Assumed Liabilities and Permitted Liens.

Pursuant to Section 363(f) of the Bankruptcy Coda, arty and al! Claims that BMI or ASCAP have

or may wish to assert with respect to any licenses or other agreements with the Debtors shall not

be asserted against the Purchaser.
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20, All persons or entities who are presently, or on the Closing Date may be,

in possession of any of the Purchased Assets are hereby directed to surrender possession of the

Purchased Assets to the Purchaser on the Closing Date.

21. Effective as of the Closing Date, Debtors and their estates shall be deemed

{without further actions or order of the Court) to have sold to Purchaser and immediately

thereafter to have released and discharged all of their right, title and interest in and to all claims,

causes of action, choses in action, rights of recovery or setoff of any kind (including any

preference or other avoidance claim} against any Person (ww) who is a Seller Subsidiary, (xx)

who is a counterparty to an Assumed Contract (excluding any employment agreements), (yy)

who holds an Assumed Liability; provided, however, that (i} clauses {xx) and (yy) shall not

include any claims, causes of action, choses in action, rights of recovery or setoffof any kind

(including any preference or other avoidance claim under the Bankruptcy Code) that are

unrelated to the app1icable Assumed Contract or Assuined Liability; {ii) such release and

discharge by the Sellers shall not affect, in any way, any claims, causes of action, choses in

action, rights of recovery or setoff by the Purchaser against any Person (including, without

limitation, any Person identified in clauses (ww), (xx), (yy), or above). Effective as of the

Closing Date, Debtors and their estates shall also be deemed (without further actions or order of

the Court) to have sold to Purchaser and immediately thereafter to have released and discharged

all of their right, title and intcrcst in and to alt preference and other avoidance claims and causes

of action existing by virtue of the Bankruptcy Code against any Person who is an officer,

director, employee or agent of any Debtor and who is employed by Purchaser or any subsidiary
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of Purchaser immediately after Closing, but only to the extent that such claims and causes of

action involve aggregate transfers of less than $5,000.

22, Except to the extent provided in the Final APA, Purchaser shall have no

liability or responsibility for any Claim against or Liabilities of any of the Debtors, any Affiliate

of any Debtor or any insider of any Debtors or any Lien or Encumbrance, other than the

Assumed Liabilities and Permitted Liens.

23. The Debtors are hereby authorized and directed (i) to make all payments

specified in clauses (i) through (viii) of Section 5.02(b) of the Final APA as deductions from the

Purchase Price at Closing, and all payments required by Sections 5,04(c), (e) and (f), Section

9.01(a) (subject to a $ 100,000 cap with respect to consideration necessary to obtain Required

Consents) and 9,01(h), 9,10 and Section 9.11 (subject to a $ 15,000 cap) of the Final APA, and

{ii) to make-all payments that are required to be made by Debtors under Article XIV of the Final

APA after the Closing Date solely from the Holdback Amount (as defined in Section 1 4.06 of

the Final APA), and provide that all such payments shall be (x) deemed allowed administrative

expenses of the Debtors'states under $ 503(b) of the Bankruptcy Code (but in the case of

Debtors'ayments under Article XIV of the Fina! APA limited in recourse to the Holdback

Amount), (y) senior in right ofpayment to any ofDebtors'reditors (including, without

limitation, the Secured Lenders) and (z) senior in priority to any and all Liens on theDebtors'roperty

(including, without limitation, Liens of the Secured Creditors); provided, however, tha(

the payment of all amounts owing by Debtors under Article XPf shall be limited in recourse

solely to the Holdback Amount, and consequently shall not be made from any other property of

Debtors or proceeds thereof'and shall not bc senior in right of payment to, or senior in priority to
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any Liens of, any of Sellers'reditors with respect to any property of Debtors other than the

Holdback Amount,

24. Each and every term and provision of this Sale Order shal I be binding in

all respects upon the Purchaser, the Debtors, the Debtors'ankruptcy estates, theDebtors'reditors,

all persons or entities holding an interest in any of the Debtors, including, without

limitation, any person or entity purporting to hold Liens, Claizns, Encumbrances or other

interests against all or any portion of the Purchased Assets. The Final APA and the transactions

and instruments contemplated thereby shall be enforceable against and binding upon and shall

not be subject to rejection or avoidance by the Debtors or any chapter 7 or chapter l I trustee for

any of the Debtors or their estates or any other person or entity on behalf of any Debtor.

25. Nothing in this Sale Order is intended to or shall be deetned to tnodify the

terms of the Final APA except as expressly provided herein.

26. 'I he Final APA may be tnodified, amended, or supplemented by the

parties thereto, in a writing signed by both parties, with the written consent of the Agent and

Creditors'ommittee, in accordance with the terms thereof without further order of the Court,

provided that any such modification, amendment, or supplement is not materiaL The terms and

provisions of this Sale Order shall inure to the benefit ofand shall be fully enforceable by

Purchaser's successors and assigns.

27. This Sale Order shall be effective im|nediately upon entry pursuant to

Role 7062 and 9014 of the Federal Rules ofBankruptcy Procedur'e.

28. Notwithstanding anything herein to the contrary, but subject in all respects

to paragraph 22 and 23 of this Sale Order, the terms and conditions of that certain Interim Order
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(1) Authorizing Debtors fo Incur Post-Petition Secured Indebtedness, (2) Granting Security

Interests And Priority C!aims Pursuant To 11 U.S.C. $ 364, (3) Granting Adequ'atc Protection,

(4) Modifying Automatic Stay And (5) Setting Final Hearing, entered by this Court on February

14, 2005 (or subsequent final order) (the "D1P Order" ) are in full force and effect and all sale

proceeds of the Purchased Assets payable to the Debtors under the Final APA shall be subject to

and treated in accordance with the DIP Order.

29. Nothwistanding anything herein to the contrary, the executory contracts

and unexpired leases set forth on Exhibit C to this Sale Order shall not be assumed and assigned

to the Purchaser.

30. Notwithstanding anything herein to the contrary, the Purchased Assets and

Assumed Contracts shall not include any licenses under 17 U.S C. gf 112{e) or 114, or any

ephemeral phonorecords created pursuant to a statutory license under 17 V.S.C. f 112(e) without

the consent of the copyright owners,

31. Notwithstanding any provision to the contrary in this Order, the Asset

Purchase Agreement or any other related sale documents, to the extent that Debtors cannot

obtain the necessary consents {i,c. thc Japan Required Consent and the Ncw Zealand Required

Consent) to have the stock of DMX Music Japan and SKY DMX Music Limited transferred to

THP Capstar prior to the sale closing date as set forth in the Asset Purchase Agreement

(collectively "The Japan and Neve'ealand Contracts"), The Japan and New Zealand Contracts

shall not be assumed or assigned to THP Capstar, and shall bc deemed rejected as of that date.

32, All of the sale proceeds from the Sale other than $ 12 million {the

"Retained Sate Proceeds" and all sale proceeds other than the Retained Sa!e Proceeds, including
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any post-closing proceeds, collectively, the "Distributed Sale Proceeds") shall be remitted to the

Agent on behalf of the Agent and Lenders for provisional application to the Indebtedness in

accordance with, and as defined in, the finA debtor-in-possession financing (the "Financing

Order") and subject to the reservation of rights provisions of Paragraph 12 of the Financing

Order; provided, however, that the Lenders shall be severally, but not jointly, responsible for any

obligation to return or otherwise disgorge any portion of the Distributed Sale Proceeds that was

remitted by the Agent to the Lenders, and the Agent shall not have any liability with respect to

any portion of the Distributed Sale Proceeds required to be returned or othenvise disgorged

(other than any porrion of the Distributed Sale Proceeds retained by the Agent for application to

any indebtedness ov'ed to the Agent in its capacity as Agent) and the Agent's indemnification

and expense reimbursement rights vis-a-vis the Lenders pursuant to the DIP Credit Documents

and thc Pre-Petition Loan Documents shall remain in full force and effect, The amount of the

Retained Proceeds shall not be probative ofhow the sale proceeds from the Sale are allocable to

the Purchased Assets, and ail parties reserve all of their rights with respect. thereto.

Dated: May +4, 2005
Honorable Mary P. Walrath
Chief Judge, United States Bankruptcy Court

for the District of Delaware
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VIA FEDERAL EXPRESS

Patricl'reeland, Esq.
Vinson & Elkins LLP

Terrace 7
2801 Via Fortuna, Suite 100
Austin, TX 78746

Re: THP Ca star. Inc. "Ca star"

Dear Mr. Breeland:

As you may recall, this firm represents SoundExchange, inc. in the chapter 11

proceedings filed by Maxide Acquisition, Inc. (*'Maxide") and its related entities.
SoundExchange has advised us that Capstar filed a Notice of Use of Sound Recordkngs Under
Statutory License (an "Initial Notice*') with the United States Copyright Office on June 3, 2005,
identifying Capstar as operating a preexisting subscription service (»PES"), an eligible non-
subscription transmission service, and a new subscription service for digital audio transmissions
of sound recordings under I7 U.S.C. (i 114(d)(2). The Initial Notice also has a handwritten
comment that the new subscription service statutory license was selected "to the extent tCapstar
is] not a preexisting subscription service." Based on the nature of the transaction approved by
the Court, the provisions of the Asset Purchase Agreement ("APA"), the order approving the sale

(the "Sale Order") and statements made by counsel for Capstar and Maxide in support of the
sale, the position that Capstar is entitled to operate a PES is untenable and may have unintended
consequences of which we thought you should be aware.

As you know, Capstar only acquired certain assets of Maxide. It did not acquire
the equity interest in Maxide and it did not acquire Maxide*s business in its entirety.
Specifically, among other things, neither the APA nor the Sale Order provide for the transfer of
Maxide's rights as a PES to Capstar, To the contrary, the APA and the Sale Order both
explicitly provide that the copyright licenses owned by Maxide were not transferred to Capstar,
Because the licenses held by Maxide and its status as a PES are inextricably intertwined, it is
impossible for Capstar to qualify as a PES.
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Patrick Breeland, Esq,
August 9, 2005
Page 2

The Sale Order and the record at the sale hearing also refute «he position Capstar

now wishes to take in front of the Copyright Office. At Capstar's insistence, the Sale Order

contains a finding that Capstar "is a newly formed entity unaffiliated with the Debtors or any of

the equity interest holders." As you will recall, this was a key point in Judge Walrath's ruling

that Capstar was not a successor to Maxide. You will also recall that Capstar argued at great

length that it could not and should not be considered Maxide's successor in response to

arguments raised by BMJ and ASCAP. Capstar cannot now argue that it is Maxide's successor

when it comes to being a PES.

lf Capstar persists in its position that it is the successor to Maxide's business,

SoundExchange reserves the right to take the position that Capstar is hable for aH unpaid

royalties, late fees and other charges (which may exceed $2 million) that Maxide owes to

SoundExchange. Of course, other creditors, as well as BMI and ASCAP, may also use Capstar's

position in the Copyright Office to persuade Judge Walrath that Capstar should be considered as

Maxide's successor for purposes of being liable for claims against Maxide.

Once you have had a chance to discuss this letter and the issues it raises with your
client, I would appreciate it if you would advise me if Capstar intends to pursue its status, as a

PES in The Copyright Otfice. Capstar must make its first royalty payment to SoundExchange by

August 14,2005, for any reproductions or transmissions of sound recordings it made under the

Section 112 and 114 statutory licenses during the period June 3-30, 2005, and SoundExchange
has asked us to inform you of its position so that Capstar can avoid any liability for failing to pay
the proper royalty rates. I look forward to hearing from you.

V truly ours,

David B. Stratton

cc.'ary R. Greenstein

DBSlrtb
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August 17, 2005

VIA FACSIMILE lEE CLRTII IED MAll.
RIL.TURN RECEIPT REQUESTED

Mr. L. Barry Knittel
Senior Vice President
Business Affairs — Worldwide
DMX Music
l 1400 W, Olympic Blvd., Suite 1) 00
Los Angeles, CA 90064

Rc. Notification of Violation of Stntutory License For
Failure o Pa Rc uired Ro alties

Dear Barry;

We are in receipt of'our August 9, 2005 letter for DMX MUSlC (Capstar)
Report and Pa ment to SoundExchange, Inc. for Residential Services and a check in the

amount of The State ent of Account submitted with the check indicates
Residential evenucof, which means that DMX paid a royalty equal to

of the revenues n;potted for the period June 3-30, 2005 ( divided by~ It). %e are unaware of any statutory license that has a roya ty rate of~c,
and therefore deem this payment to be incomplete and in violation of the payment
provisions for any license for which this payment is purportedly made,

As we have previously informed ycu, Capstar is not entitled. to the rates available
for Preexisting Subscription Services. Among other reasons, Capstar specifically
obtained in the Sale Order issued by the bankruptcy court language that it "is a newly
formed entity unaffiliated with thc Debtors or any of the equity interest holders," Capstar
also argued that it was not a successor to Maxide/DMX. We theref'ore do not understand
how Capstar can claim to bc a successor when it comes ta enjoying the below-market
rates established for the Precxisting Subscription Services but not onc when it comes to
the unpaid liabilities'that arose from DMX's failure ta pay statutory royalties as required.

As you know, in order to avoid liability for copyright infringement a service must

pay the royalties established for the applicable license. See 17 U.S.C. li 114(f)(4)(B)(i).
Capstar took the position in the Bankruptcy Court that it was no't a successor to DMX.
'1'herefore, the only rates that are availablc to Capstar for its subscription transmissions



Mr. L. Barry Knittcl
August l7, 2005
Page 2 of 2

«rc those f'r Ncw Subscription Services. Thc rates present!y available to New

Subscription Services sre those set forth in 37 C.F.R. tt 262.3(a)(2). If you are unable to

measure the number of performances" (defmed term) or "aggregate tuning hours"

(defincd term) for Capslar's residential transmissious, then you would have to pay
royalties under the percentage of Subscription Service Revenues Option." 37 C.F.R.
jl 262.3(a)(2)(iit).

if Capstar persists in claiming that it is now a successor ta DMX e'er purposesol'opyrightstatutory licenses notwithstanding its position before the bankruptcy court,
SoundExchange and its copyright owner members reserve all of their rights to pursue
claims against Capstar in either the bankruptcy court or federal district court should
DMX's unpaid statutory liability remain unpaid.

Without waiving any of our rights or those of the copyright owners we ~re resent,
Soundaxchsnge will deposit the aforementioned check in the amount of jgg~pas
partial payment for the royalties duc for a New Subscription Service. Imte fees at the rate
of 0.75% per month will be due for any unpai d royalties from the duc date until the date
received.

please do not hesitate to call me if you have any questions.

Smcerely,

P~ g~/p&e
Gary R. Grcenstein
General Counsel
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September 19, 200S

VIA I ACSIMILE Ec CERTIFIED MAII
RETURN RrCl;In'EQUESTED

Mr. L. Htuiy IQ»ttet
Senior Vice president
Business Affairs — Worldwide
DMX Music
11400 W, Olympic Blvd,, Suite 1100
Los Angeles, CA 90064

Re. Notification ofpa ment of Incorrect Ro lties

Dear Barry:

Vle received a check from an entity identified as "DMX2" in the at»ount of

~ g5 on September 15, 2005 for July 200S roya!ties for a Residential Service. This

payment was received one day after the due date for holy ZOOS payments. In addition,

this payment is calculated under the rates available to preexisting subscription services,

As you know, Soundaxchange believes that Capstar is not entitled to pay
royalties at the rates available for preexisting subsciiption services. We are therefore

accepting this payment as paitiai satisfaotion of the actual hability that is due for
DMX2's transmissions to residential customers, and SoundBxchange and its copyright
owner members reserve all of their rights to pursue claims against DMX2 for its failure to

pay royalties under the upprop&tate rates.

g
G ryR, G eenstein
G eral Counsel
202,828.0126

cc: Bruce Joseph
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October 18, 2005

VIA n.CSmCILE 8 CERTIrIED MAn,
RETURN RECEIPT REQUESTED

Mr.L. Ban y Knittel
Senior Vice President
Business Affairs -%or)dwide
DMX Mus)c
1)400 WiO)ymp)c B)vd., Suite 1100
Los Angeles, CA 90064

Re: Not)fioat)on of Pavment of Inconect Rova)t)es

Dear Bang:

Vfe tuccived a check from an entity identified as "DMX2" in the amount of

I on Octoba 14, 2005 for August 2005 royalties for a Residential Service,

You confirmed )n your phone call of October 17, 2005 with my colleague Kyle Pure that

this payment is calculated under the rates available to preexisting subscr)ption services.

As you know, Soundaxchange believes that Capstar, the purchaser of some but

not all of the assets of BMX, Inc„ is not entitled to pay royalties at the rates available for

ptnexisting subscription services. %e are thetnfore accepting this payment as partia)

satisfaction of the actual liability that ls dne for DMX2's trsnsm)ss)ons to residential

custozners, and Sound8xchange and its copyright owner members reserve all of their

rights to pursue claims against DMX2 «nd Capstar for its failure to pay soya)t)es under

the apptEzpr)ate rates.
0

Si

ry R, 0 stein
eneral Co nsel

2 .828,0)M
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December 19, 2005

VIA FACSIMILI & CERTII'IED MAIL
REtTURN IIRCEIPT REQUESTEtD

Mr. L, Hang Kntttel
Senior Vice President
Business Affair — YYor)dwide
DMK Music
11400 W, Olympic Blvd„Suite 1100

Los Angeles, CA 90064

Re: Notificati n of Pa ent of Incorrect Ro al ie

Dear Barry:

Wc received a check from an entity identified as "DMX2" in the amount of

on November 14, 2005 for September 2005 royalties and a check in the

amount o on December 14, 2005 for October 2005 royalties. Both of these

payments are identified as being applied to the Resident)a) Service and calculated at the

rate available for prcexistiug subscription services (7.25% of residential revenue).

As you know, SoundBxchangc is firm in its belief that Capstar, the purchaser of
some but not all of the assets of DMX, Inc., is not entitled to pay royalties at the rates

available for preexisting subscription services, In fact, as our outside counsel has

previously informed counsel to THP Capstar, Inc. ("Capstar"), both the Asset Purchase

Agreement and thc bankruptcy court's order approving the sale of some but not all of
DMX's assets (the "Sale Ordei"3 explicitly provide that the pi@existing subscription
service license held by DMX was not transferred to Capstar, More specifically, the Sale

Order contains a finding that Capstar "is a newly formed entity unaffiliated with the

Debtors or any of the equity interest holders." We are therefore at a loss as to how

Capstar can now claim for the purposes of statutory royalties that it Is a successor to
DIvtK when in the bankruptcy court it took eveg step possible (o ensure that it was

neither a successor to nor affiliate of DMX (so as to avoid DMX's unpaid liability of
more than two million dollars),

So as not to deprive the copyrr'ght owners and performers that we represent of the

royalties they are due, and in light of our experience of having not been paid royalties for

more than two years by DMX, we are reluctantly accepting the most recent payments
from DMX2 as part)a) sattsfact)on of the actual )iab)))ty that ls due for DMX2's
trniismlssions to res)dent)a) customers as a uew subscription service, and



Mr. L, Barry Knittel
December 19, 2005
Page2of2

SoundBxchange and its copyright ovrner members resettle all of their rights to pursue

claims against DMX2 and Capstar for hnproper payment of royalties under the rates

available to preexiating subscription services or such other claims as may be available.

Nothing herein shall be deemed an admission that Capstar is entitled to pay

royalties far any trsnsmissions under the rates established for the limited class of

statutory licensees identified as preexisting subsciiption services.

Please do not hest tate to contact me if yon have any questions.

Si

0 ryR.& enstein
0 eral C nnsel
202.828.0126

cc: Patrick Breeland, Bsq., Vinson 4 Blkins LLP
R, Steven Hicks, Chairman, Capstsr Partners, LLC
David B. Stratton
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January 23, 2006

VIA CERTIFIED MAIL
R1&1T~ i ~i'&IPT QJP„QQPiigTP&'Q

Mr. R, Warren Taylor
Vice President 81, Ccntroll er
THY Capstar, Inc,/DMX Music
600 Congress Ave.
Suite 1400
Austin, TX 78701

Re; Notification of LatePee and P m nt of Inc rrectRo alties

Dear Mr, Taylor:

'12TIF c received a check from nn entity identified as "DMX2" in the amount of

X

~

on January 19, 2006 for November 2005 royalties, The statenient attached

to the c eck indicates thnt+~i~s for n residential service and~~is for a

commercial sen ice.

Pursuant to Copyright Office regulations, payments are due by the 45'" day after

the end of each month. See 37 C.FE., g 262,3(n), Therefore, this payment is two days

late and subject to late fees, Copyright Office regulations provide that a service shall be

charged n late fee of,75% per month for any payments not received iu a timely manner.

Id at 5262,4(e).

The attached spreadsheet shows that DMX2 owns late fccs totnlin~~g for the

payment received on Jnnun~rl9'", Please remit to SoundBxchnuge by February 6, 2006 a

payment in the amount of~for the above payinent not received in a timely manner.

Qn another note, we notice that DMX2's payment for its residential service is

calculated nt the rate available for preexisting subscription services (7.25% of residential

revenue). We have indicated to Ban'y Knittel on several occasions that Soundaxchange

believes that Caps tar, the purchaser of some but not all of the assets of DMX, Inc., is not

entitled to pny royalties at the rates available for preexisting subscription services, Vfe

are therefore accepting DMX2's payinent oNggIII es pnrtial satisfaction of the

actual liability that is due for DMX2's trnnsmissions to residential customers, and

SoundHxchange nnd its copyiight owner members reserve all of their rights to pursue

clninis against DMX2 nnd Cnpstnr for its fnihire to pay royalties under the appropriate

rates.



Mr. R, Vlarren Taylor
January 23, 2006
Page 2 of 2

Please do not hesitate to contact me if you have any questions.

Si ]y,

cc: L, Harry Knittel (via facsirni]e)

ary R, reenstein
enexi Counsel

202.828.0126
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VIA CERT(FIED MAIL

February 21, 2006

Mr. R. Warren Taylor
Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave.
Suite 1400
Austin, TX 76701

Re! Notification of Pavment of Incorrect Rovaltfes

Dear Mr. Taylor.

We received a check from an entity Identified as "DMX2" in the amount of

.jason

February 15, 2006 for December 2005 royalties. The statement
attached to the check Indicates that@@~IIis applied to a residential service
and is calculated at the rate available tor preexlstlng subscription services
(7.25% of residential revenue).

As previously mentioned In my letter to you dated January 23, 2006,
SoundExchange believes that Capstar, the non-successor purchaser of some but
not all of the assets of DMX, Inc., is not entitled to pay royalties at the rates
available for preexlstlng subscription services, We are therefore accepting
DMX2's payment ofL@~ls===as partial satisfaction of the actual liability that
wIII be due for DMXZ's transmlsslons as a new subscription service, and
SoundExohange and Ih copyright owner members reserve all of their rights to
pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service.

Please do not hesitate to contact me If you have any questions,

Si ray,

ry R. G enstein
neral C unsel

202.828.0126
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